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Teoria statului si dreptului

CZU 342.1/2(478+498)

REUNIFICAREA NATIONALA SI TERITORIALA A ROMANILOR -
LEGALITATE SI LEGITIMITATE

Alexandru ARSENI
Profesor, doctor habilitat in drept

., ... farda unire emanciparea nationald nu este posibild,
iar fara emancipare nationald nici drepturile

si libertatile fundamentale nu pot fi asigurate”
(Federalistii americani)

Unitatea nationala si teritoriald a romanilor a fost si este o tema de cercetare abordata pe parcursul indeosebi al secolelor
18-20, continuand sa ramana actuala in zilele noastre. Problema a fost expusa si argumentata pe plan istoric, juridic, diplo-
matic si chiar moral.

Incepand cu ocupatia din 1940 (reluati in 1944) pani la proclamarea Independentei Republicii Moldova si in zilele noas-
tre s-au conturat doua miscari diametral opuse: Una naturald si divind — reintregirea cu Patria-mama — Romania si cealalta
exportata si explicatd de Rusia — ,,statalitatea”.

Pe marginea acestei dispute in urma unui studiu complex al actelor juridice (ceea ce nu Inseamna ca neglijam celelalte
studii proreintregire), in articolul de fata, impartasind pe deplin eternul adevar de unitate nationala si teritoriala a romani-
lor, ca unic popor european, divizat inca in doua state, argumentam acest adevar prin prisma dreptului constitutional si al
dreptului international, prin prisma principiului legitimitatii juridice pe fundalul tuturor celorlalte domenii ale existentei si
prosperarii unei natiuni, inclusiv a celei romane.

Cuvinte-cheie: legalitate, legitimitate, natiune, stat, unitate, drept la autodeterminare, unitate nationald, unitate terito-
riala.

NATIONAL AND TERRITORIAL REUNIFICATION OF THE ROMANIANS — LEGALITY AND LEGITIMITY

,, ... Without unity the national emancipation is not possible,
and without national emancipation no rights and fundamental
liberties can be asured”
(American federalists)
Alexandru ARSENI
Professor, Doctor Habilitat in Law

The national and territorial unity of the Romanians was and is a research topic approached especially during the 18-20
centuries and it continues to be a current topic nowadays. The problem was exposed and argued on historical, juridical,
diplomatic and even moral levels.

Beginning with the occupation from 1940 (resumed in 1944) and till the proclamation of independence of the Republic
of Moldova and present times there have been outlined two diametrically opposed movements: One natural and divine —
reunion with Mother-country — Romania and the other one being exported and explained by Russia — , statality”.

On the edge of this dispute, as a result of a complex study of juridical acts ( meaning that we do not neglect the other
proreunion studies), the present article, fully sharing the eternal truth of national and territorial unity of the Romanians, as
a unique European people, divided into two states, argues this truth through the prism of constitutional and international
right, through the prism of juridical legitimity principle on the background of the other areas of existence and prosperity of
a nation, including the Romanian one.

Keywords: legality, legitimity, nation, state, unity, right to self-determination, national unity, territorial unity.

dnotare. Principiul unitatii nationale si teri- mitor circumstante, generate de interese strdine natiu-
toriale a fost reconfirmat si prin Carta de la  nii roméne si chiar contrare vointei ei.
Paris pentru o Noua Europa. Aceasta, in virtutea anu- Procesul istoric de consolidare si cimentare a uni-
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tatii nationale si teritoriale a romanilor demonstreaza
legalitatea si legitimitatea acestei unitati, confirmate
si prin acte internationale.

Contrar acestui fenomen natural si organic, in-
cercarile de a demonstra contrariul, adica existenta
si prosperarea unei parti a natiunii intr-un stat inde-
pendent, se soldeaza cu esec si deznationalizare. Or,
unitatea nationala si teritoriala a romanilor in cadrul
Romaniei constituitd la 1918 si pana in 1940 a de-
monstrat evolutie si progres.

Asadar, suportul material si spiritual al emanci-
parii, progresului si democratiei intr-un stat de drept
este unitatea nationala si teritoriald a fiecarei natiuni
$i, respectiv, a natiunii romane.

Scopul cercetarii. In urma investigatiei etapelor
de evolutie a natiunii roméane, inclusiv prin prisma ac-
telor adoptate in diferite perioade referitoare la statu-
tul Principatelor roméane si, apoi, al Regatului roman,
scopul cercetdrii consta in a evidentia si formula ar-
gumente juridico-politice incontestabile legalitatii si
legitimitatii unitatii nationale §i teritoriale a romani-
lor in prezent.

Obiectivele cercetirii. Intru realizarea scopului
determinat trasam spre abordare urmatoarele subiecte:

1) Statutul Principatului Moldav (Tara Moldovei)
in 1812 si raptul teritoriului dintre Prut si Nistru prin
pacea de la Bucuresti 26 mai 1812;

2) Legitimitatea unirii principatelor la 1859 si
consolidarea Regatului;

3) Legitimitatea unirii Basarabiei, Bucovinei si a
Transilvaniei cu Roménia (1918);

4) Statutul Romaniei confirmat si recunoscut prin
Pacea de la Paris;

5) llegitimitatea si ilegalitatea pactului Ribben-
trop-Molotov din 23 august 1939 si impactul acestuia
asupra Basarabiei;

6) Proclamarea Independentei Republicii Moldo-
va §i perspectivele reintregirii nationale si teritoriale
cu Romania.

1. Tara Moldovei si consecintele razboiului ru-
so-turc din 1806-1812

La acea etapa, formele de guvernamant se Inca-
drau in clasificarea data de N.Machiavelli, potrivit ca-
ruia ,,toate statele, toate stipanirile care au avut si au
putere asupra oamenilor au fost si sunt fie republici,
fie principate” [12, p.13].

La 1812 Tara Moldovei era principat, cu statut de
suzeranitate. ,,Suzeranitatea” in general prevede drep-
tul unui stat asupra altui stat, care are guvern propriu,
dar nu are autoguvernare [7]. Sub acest statut domni-
torilor ,,li s-a ldsat toatd slobozenia si aproape toata
puterea de odinioara de a face legi, de a-i pedepsi pe
supusi, de a caftani sau a lua boieria, de a pune biruri,
de a pune episcopii” [2, p.45]. Chiar daca nu dispunea
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de autonomie, integritatea teritoriald era asigurata.

In timpul razboiului ruso-turc din anii 1806-1812
imperiul rus urmarea doar un singur si vesnic scop
— cucerirea de noi teritorii si subjugarea popoarelor.
Aceastd intentie o demonstreaza rescriptul secret al
tarului Alexandru I catre comandantul armatei ruse
feldmaresalul M.I. Kutuzov din 22 martie 1812: ,,V
samoi je krainosti dozvoleaiu vam zakliuciti mir, po-
loja Prut, po vpadenii v Dunai, granitei. No sie doz-
volenie vvereaiu licino vasei otvetstvennosti, trebuiu
neobhodimo, citobi ni odno lifo, bez izeatiia, ne bilo
isvestno o siom do samogo ceasu podpisaniiu” (cur-
sivul nostru — A.A.) [23, p.851].

Aceasta politicd a fost clar apreciatd si de Rusia.
»Jarii”, — scria V.I. Lenin — promovau o politicd de
anexii, folosind mijloace grosolane, schimband un
popor cu altul, potrivit unor intelegeri cu alti monahi
(impartirea Poloniei, tranzactia incheiatd cu Napole-
on in ceea ce priveste Finlanda s.a.), asa cum mosierii
faceau intre ei schimb de tarani serbi [24, p.7].

llegalitatea si ilegitimitatea raptului Basarabiei
din Principatul Moldovei au fost subiect de abordare
si in teoria marxista: ,, Turcia, — scria K.Marx, — nu
poate ceda ceea ce nu-i mai apartine, pentru ca Poar-
ta Otomana n-a fost niciodatd suverana asupra tarilor
romane. Poarta insasi recunoscuse acest lucru, cand
la Carlovitz, presatd de poloni sa le cedeze Moldo-
Vlahia, ea raspunse ca nu are dreptul de a face vreo
cesiune teritoriala, deoarece capitulatiile nu-i confera
decat un drept de suzeranitate” [13, p.106].

Acest Tratat de la 1812 a fost calificat, la 2 octom-
brie 1812, de catre 14 inalti demnitari ai Tarii Moldo-
vei, membri ai Divanului (forul suprem de stat) drept
wruperea din trupul Moldovei” a teritoriului istoric de
la rasarit de Prut, considerat de moldoveni ,,granarul
si imasul Principatului” [21, p.345-346].

Oricum, 1n 1812, ca 1n tot cursul istoriei sale, Mol-
dova cu Basarabia formau impreuna un stat deosebit,
cu legile si printul sau, si se aflau supuse numai la
ceea ce diplomatia a numit impropriu suzeranitatea
Portii Otomane. In aceasta situatiune Basarabia a
fost in 1812, in actul ,,oficial de cesiune, dobandita
de catre Rusia de la Poarta Otomana, dar in realitate
rapitd de la legitimul i adevaratul ei proprietar, care
era Moldova, si transmisd de catre cei ce nu aveau
drept s-o cedeze la cel ce nu avea drept s-o ia, ...”
[14, p.16].

,,Lupta patriotilor roméani din teritoriile de la rasarit
de Prut intru apararea izvoarelor dreptului Principatu-
lui Moldova a permis mentinerea, cel putin partiala,
a populatiei autohtone basarabene si transnistrene in
cadrul sferei juridice a poporului roman” [9, p.94].

Asadar, prin pacea de la Bucuresti din 1812 Basa-
rabia, incontestabil, a fost anexata la Imperiul Rus. In
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dreptul international, anexiunea caracterizeaza acti-
unile de ,,incorporare prin violenta de catre un stat a
unui teritoriu ce apartine altui stat”.

Insasi noua putere rusa din 1917 afirma ci prin
anexarea ori contopirea unor teritorii straine ,,... gu-
vernul intelege orice alipire a unei nationalitagi mici
ori slabe la un stat mare ori puternic fara consim-
famantul si dorinta acestei nationalitati, exprimata
precis, limpede si de bunavoie, fard a tine seama de
faptul cdnd a fost savarsita aceasta alipire fortata”
(cursivul nostru — A.A.), fara a tine seama si de fap-
tul cat de dezvoltata ori inapoiata este natia alipita cu
forta sau retinuta cu forta in granitele statului dat [5,
p.-14].

Dezvoltand aceasta idee, In Decret se mai stipu-
leaza: ,,Daca o natiune oarecare este retinuta cu forta
in granitele unui stat, daca acestei natiuni, contrar do-
rintei exprimate de ea — indiferent daca aceasta dorin-
ta este exprimata in presa, prin adunari populare (ex.:
Basarabiei — Soroca etc.), prin hotarari ale partidelor
sau prin proteste §i rascoale impotriva asupririi na-
tionale — nu i se acorda dreptul de a solutiona fara
cea mai micd constrangere, prin vot liber, problema
privind formele existentei sale ca stat, cu conditia
retragerii complete a trupelor natiunii anexate sau in
general ale natiunii mai puternice, atunci alipirea ei
constituie o anexiune, adica o cotropire i o violenta”
[26, p.27].

Marea revolutie franceza a dat nastere unui nou
proces istoric de organizare si functionare a statelor
in baza principiilor natiunilor, concept si temei juridic
constitutional valabil si astazi.

Doctrinar, natiunea este ,,forma superioara de co-
munitate umana si este a) produsul unui indelungat
proces istoric avand la baza b) comunitatea de origi-
ne etnicd; ¢) de limba; d) de culturd; e) de religie; f)
de factura psihica; g) de viata; h) de traditii si i) de
idealuri, dar mai ales trecutul istoric si de vointa de
a fi impreuna a celor care au ddinuit pe un anumit te-
ritoriu. Sentimentul national constituie astfel cel mai
puternic ferment al coeziunii statului si al permanen-
tei” [6, p.13].

Anume acest principiu a stat la baza Conventiei
de la Paris care s-a soldat cu Unirea (din 4 ianuarie si
24 ianuarie 1859) a Principatelor roméane intr-un stat
unitar national roman.

Ulterior Principatele unite s-au prevalat de actele
Congresului de la Paris din 1856 referitoare la prin-
cipiul nationalitatilor recunoscut astazi cu titlul de
autodeterminare nationala. Anume la 5 mai 1877 Ro-
mania si-a proclamat independenta fata de Imperiul
Otoman. In fapt si de drept a aplicat regula internati-
onald, potrivit careia ,,orice comunitate umana legata
printr-o identitate de aspiratii si interese, de limba,

obiceiuri, caractere si traditii are dreptul de a se elibe-
ra din agresiunea unui guvern striin i de a se Intrupa
intr-un stat propriu”[1; 8, p.128].

Primul Réazboi Mondial (1914-1918), pe langa
toate grozaviile, s-a soldat si cu caderea a trei impe-
rii: Otoman, Rus si Austriac. Din nou, in prim-plan
s-a impus principiul nationalitatilor, al autodeter-
mindrii nationale. Astfel, in luna februarie 1917 in
Rusia are loc revolutia burghezo-democratica, iar la
26 octombrie 1917 Revolutia bolsevica. In valtoarea
evenimentelor, noua putere adoptd Declaratia drep-
turilor popoarelor din Rusia de la 2(15) noiembrie
1917, prin care proclama oficial ,,dreptul popoarelor
din Rusia la libera autodeterminare pana la separare si
formarea unui stat independent” [26, p.36].

Dezvoltand acest act, pentru realizarea dreptu-
lui natiunilor la autodeterminare Guvernul bolsevic
(Consiliul Comisarilor Poporului) considera necesara,
respectarea anumitor conditii, printre care ,,c) crearea
in regiunea respectiva a unei conduceri provizoriu,
alcatuite din reprezentanti alesi in mod democratic
ai natiei, care se autodetermind” (cursivul nostru —
A.A)) [25, p.130-131].

Sentimentul national al romanilor basarabeni s-a
resimtit imediat. Astfel, in zilele de 20-27 octombrie
(2-9 noiembrie) 1917, care isi desfasura in lucrarile
Congresul II ostdgsesc moldovenesc, la 22 octombrie
1917 Congresul proclama:

1) autonomia teritoriala si politicd a Basarabiei,
pornind de la principiul revolutiei ca fiecare popor are
dreptul sa-si hotdrasca singur soarta;

2) alegerea biroului pentru organizarea parlamen-
tului — Sfatul Tarii dintr-un numar de 120 deputati +
10 moldoveni de peste Nistru [11, p.73-74].

Realizand rezolutiile Congresului, la 21 noiembrie
1917 are loc sedinta de constituire a Sfatului Tarii,
[17] iar la 2 decembrie 1917 este proclamata Repu-
blica Democratici Moldoveneasca. Ulterior, la 24
ianuarie 1918, Sfatul Tarii proclama Independenta
Republicii Democratice Moldovenesti [18].

Procesul emanciparii nationale triumfa la 27 mar-
tie 1918 prin adoptarea de catre Sfatul Tarii a Actului
unirii pe veci cu Patria-Mama — Roménia. Pe aceasta
cale legald Basarabia anexata de catre Rusia la 1812
revine la matca naturala nationala si teritoriala.

Acest proces de unificare nationala si dreptul la
autodeterminare au fost subliniate de catre presedinte-
le SUA Woodrow Wilson care a reiterat ca ,,viitoarea
agezare internationald postbelica sa aiba la baza ideea
ca fiecare popor are dreptul sa-si aleagd suveranitatea
sub care este chemat sa traiasca” [8, p.130].

Poporul roman a realizat din plin acest drept. Ast-
fel, caderea imperiului habsburgic este reflectatd in
»Manifestul imperial catre popoarele Austriei” din 16
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octombrie 1918, prin care imparatul decreteaza ca ,,. ..
fiecare popor pe tinutul in care locuieste sa formeze
un stat propriu si ca Tmparatul ... va garanta fiecarui
stat national neatarnarea sa ...” [20].

Misiunea de a infaptui acest act a fost incredintata
»sfaturilor (consiliilor) nationale formate din deputa-
tii parlamentari ai fiecarei natiuni ...”. In acest con-
text, la 17 octombrie 1918 imparatul emite un ordin
catre armata si flotd in care, printre altele, se arata ca
»»--- s€ lasd cale liberd pentru dezvoltarea nestingheri-
ta a fiecarui popor spre binele lui ...”. In baza acestor
reglementari, Congresul General al Bucovinei (Dieta)
la 15 noiembrie 1918 a votat ,,Unirea neconditionata
si pentru vecie a Bucovinei, in vechile ei hotare pana
la Ceremus, Colacin si Nistru cu regatul Romanesc”.

Unirea Transilvaniei se realizeaza prin altd proce-
dura legala. Astfel, Consiliul Central National Roman
prin circularele din 2/15 noiembrie 1918 convoacd
Marea Adunare Nationald Romana. In acelasi timp,
Garda Nationala Roméana depune juramantul de cre-
dinta fata de Consiliul National Roman.

La 18 noiembrie/ 1 decembrie 1918 Marea Adu-
nare Nationald Romana a Tuturor Romanilor din
Transilvania, Banat si Tara Ungureasca, adunati prin
reprezentantii lor Indreptatiti la Alba-Iulia in ziua de
18 noiembrie, decreteaza unirea acelor romani si a tu-
turor teritoriilor locuite de dansii cu Romania.

De mentionat ca toate cele trei acte de unire cu
Romania (27 martie 1918, 1 noiembrie 1918 si 1 de-
cembrie 1918) au fost ratificate prin decrete-legi si,
respectiv, de catre Rege.

Pe aceasta cale, in baza principiului dreptului in-
ternational al autodetermindrii nationale si a actelor
enuntate Tn ansamblu s-a incheiat procesul istoric de
unificare nationald si teritoriala a romanilor intr-un
stat modern legal si legitim constituit. Pe buna drep-
tate ,,Tara este Statul inchegat care contine in sine atat
natiunea, cat si solul. Statul organizat, asezat si pas-
nic, care staruie pe drumul hotarat de soarta. Statul
nascut in mod natural din pamantul plamadit cu san-
ge, iar nu o simpla creatura juridicd de moment a unor
interese si acorduri internationale” [19, p.263].

Sub aspect al dreptului international public, Confe-
rinta de pace de la Paris din 3 martie 1920 recunoaste
unitatea statului roméan si, implicit, unirea Basarabiei
cu Romania. Iar la 28 octombrie 1920 reprezentantii
Angliei, Frantei, Italiei si ai Germaniei, pe de o parte,
si ai Romaniei, pe de alta parte, au semnat la Paris tra-
tatul prin care se recunoaste suveranitatea Romaniei
asupra Basarabiei. Acest tratat este ratificat in aprilie
1920 de Parlamentul Romaniei. La 19 mai 1922 tra-
tatul a fost ratificat de Marea Britanie, iar mai apoi, la
11 mai 1924 — de catre Parlamentul Frantei [4].

Doar Rusia nu a recunoscut unirea Basarabiei cu
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Romania, ignorandu-si, in stil specific, propriile acte
normative valabile (indicate anterior). De remarcat
contrariul civilizat al Austriei, care nu a pus la indo-
iala integritatea Romaniei.

Rusia sovietica, stabilind la 9 iunie 1934 relatii
diplomatice cu Romania, de jure a recunoscut unirea
Basarabiei cu Romania. Dar, de facto, ca si in cazul
Finlandei si al Poloniei, a reocupat teritorii din Fin-
landa (razboiul ruso-fin), Romania, Polonia si Tarile
Baltice in baza Pactului Ribbentrop-Molotov din 23
august 1939,

Consecinta pactului: Basarabia si Nordul Bucovi-
nei au fost anexate la URSS la 28 iunie 1940. Mai apoi
Nordul Bucovinei, Tinutul Herta si sudul Basarabiei
sunt transmise in componenta Ucrainei, iar din restul
teritoriului §i o parte din fosta RASS Moldoveneasca
la 2 august 1940 la Moscova, contrar tuturor norme-
lor dreptului international si chiar intern al URSS, a
fost creatda RSS Moldoveneasca. Situatia s-a pastrat si
dupa cel de-al Doilea Razboi Mondial.

Evenimentul de la 28 iunie 1940 analizat ,,prin
prisma criteriilor fundamentale ale actelor legislative
sovietice din 1917 si a normelor de drept internati-
onal se prezinta ca o anexiune. Mai mult decat atat,
demnitarii sovietici au tins sd fundamenteze acest act
nelegitim prin nelegiuirea comisa fata de statul Mol-
dovenesc la 1812 [10, p.38].

De remarcat ca si poporul german a avut de suferit
groaznic n urma Pactului Ribbentrop-Molotv fiind
divizat in doua state.

Abia in 1989 Parlamentul URSS — Congresul
Deputatilor a condamnat Pactul Ribentrop-Molotov.
Republica Moldova, in calitate de Stat Suveran prin
avizul adoptat de catre Parlament la 23 iunie 1990 la
fel condamna pactul si consecintele lui asupra Basa-
rabiei si Nordului Bucovinei [22].

Aceastd pozitie juridica este reconfirmatd in De-
claratia Independentei din 27 august 1991, subliniin-
du-se ca parlamentele multor state au declarat Pactul
din 23 august 1939 nul si neavenit si cer lichidarea
consecintelor pentru Basarabia, Nordul Bucovinei si
Tinutului Herta.

In calitate de stat suveran, Republica Moldova,
prin Hotdrarea Parlamentului din 28 iulie 1990, ade-
ra la Declaratia Universala a Drepturilor Omului. In
aceeasi zi ratifica Pactele din 1966 in care se declara:
»»Toate popoarele au dreptul de a dispune de ele in-
sele. In virtutea acestui drept, ele isi determina liber
statutul politic si 1si asigurd liber dezvoltarea econo-
mica, sociala si culturalda” (art.1) [15, p.30; 16, p.18].

Ulterior, Republica Moldova a aderat la Actul
final de la Helsinki si la Carta de la Paris pentru o
noua Europa, fiind admisa cu drepturi egale in OSCE.
Semnificativa este Carta de la Paris, in care, pe langa
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celelalte principii ale dreptului international, se stabi-
leste inca unul, si anume: cel al ,,unitatii nationale”.
Astfel, textul Carta stipuleaza: ,,Reafirmam egalitatea
in drepturi a popoarelor si dreptul lor la autodetermi-
nare, conform Cartei O.N.U. si normelor pertinente
ale dreptului international 1n acest domeniu, inclusiv
ale celor referitoare la integritatea teritoriald a state-
lor”. Totodata prevede: ,,Luam act cu mare satisfactie
de Tratatul privind reglementarea definitiva cu privire
la Germania, semnat la Moscova, la 12 septembrie
1990, si salutim sincer faptul ca poporul german
(sublinierea noastra) s-a reunit intr-un singur stat con-
form principiilor Actului final al Conferintei pentru
securitate si cooperare in Europa si in deplin acord cu
vecinii sdi. Realizarea unitatii nationale (sublinierea
noastrd) a Germaniei este o contributie importanta
la instaurarea unei ordini de pace justd si durabila in
Europa unita, democratica si constienta de responsa-
bilitatea sa in domeniul stabilitatii, pacii si cooperarii
[3, p.304].

Luénd in calcul aceste stipuldri, urméand spiritul
si duhul Cartei de la Paris, constatam, cu regret, ca o
singurd natiune, §i, anume, cea romana nu este uni-
ficatd si reunitd intr-un singur stat pana in prezent.
lar practica unitatii nationale germane si reunificarea
Germaniei serveste noud, romanilor, exemplu de ur-
mat, avand in acest plan si reglementarile de rigoare.

Mai mult ca atat, intru dezvoltarea spiritului Car-
tei de la Paris pentru o Noud Europa, Parlamentul
European, prin Rezolutia din 19 septembrie 2019,
condamna actele de agresiune, crimele impotriva
umanitatii si violarea drepturilor omului comise de
regimurile totalitare — nazist si comunist — subliniind
totodata faptul ca cel de-al Doilea Razboi Mondial a
fost rezultatul imediat al Pactului Ribbentrop-Molo-
tov.

In acest context, Rezolutia Parlamentului Euro-
pean invita ,,toate statele-membre ale UE sa efectueze
o evaluare clara si principiala a crimelor si actelor de
agresiune comise de regimurile totalitare comuniste
si de regimul nazist”. Or, Roméania tocmai este jert-
fa a acestui Pact, prin care i-au fost rapite Basarabia
(astazi Republica Moldova), Tinutul Herta si Nordul
Bucovinei, aceste teritorii fiind ocupate la 28 iunie
1940 de catre Uniunea Sovietica prin ultimatul din 26
iunie 1940.

Rezolutia incurajeazd Romania sa initieze o eva-
luare deplind a consecintelor Pactului Ribbentrop-
Molotov pentru Republica Moldova, Tinutul Herta
si Nordul Bucovinei inlaturarea lor prin reintregirea
acestor teritorii cu Romania — consecinta legala si le-
gitima din punct de vedere juridic si al Adevarului
Divin.

Studiul efectuat in materia unitatii nationale si sta-

tale a romanilor in baza normelor si principiilor drep-
tului international ne permit sa formuldm urmatoarele
concluzii.

1. Raptul Basarabiei la 1812 din corpul Princi-
patului Moldav si cel din 28 iunie 1940 din corpul
statului national, unitar — Romania constituie acte de
anexe, condamnate de normele si principiile unanim
recunoscute ale dreptului international.

2. Spiritul unitatii nationale este inerent societatii
umane evoluate la calitate de natiune, fapt demonstrat
in istoria omenirii. Statele nord americane dupa pro-
clamarea independentei s-au unificat intr-o singura
natiune. Polonia a fost divizata de trei ori, dar nu si-a
creat state, ci s-a unificat.

3. Unirea principatelor din 4-24 ianuarie 1859 este
legala si legitima, fiind savarsitd in baza principiului
nationalitatilor.

4. Formarea statului Roméan la 1 decembrie 1918
prin Unirea Basarabiei la 27 martie 1918, a Bucovi-
nei la 1 noiembrie 1918 si a Transilvaniei, Banatului,
Crisanei, Maramuresului la 1 decembrie 1918 consti-
tuie un proces firesc legal si legitim confirmat si de
normele si principiile dreptului constitutional si ale
dreptului international.

5. Proclamarea independentei Republicii Moldo-
va si ratificarea Acordului cu Uniunea Europeana este
un pas firesc, legal si legitim de integrare in UE si de
reintregire nationald a poporului roman.

6. Pornind de la normele si principiile dreptului
international si, 1n special, ale Cartei de la Paris pen-
tru o noud Europa, poporul Republicii Moldova ca
parte a Natiunii Romaéne, la fel ca si poporul german,
are dreptul la unitate nationald — drept fundamental al
Natiunilor Unite libere §i prospere.

Consideram ca realizarea acestui drept este legala
si legitima pentru Republica Moldova, pornind de la
principiul unitatii popoarelor stabilit in Carta de la Pa-
ris pentru o Noua Europa, el urmeaza sa-si gaseasca
exprimare prin acceptarea neconditionatd §i in mod
prioritar a Republicii Moldova in cadrul UE ca for-
md juridica de reintegrare i reunificare cu Romdnia.
Acesta va fi triumful adevarului.
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clusive education in Ukraine that need to be settled, and ways of their solution are suggested. It is found that in order to
improve the administrative foundations of inclusive education in Ukraine, it is necessary to make: a number of changes and
additions to the profile laws in the field of education and their synchronization with the provisions of the specialized laws
governing the issues of persons with disabilities; development of a strategy and National Action Plan for the implementation
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MPABOBI ACTIEKTH AISIJIBHOCTI CYB’EKTIB IHKJIFO3UBHOI OCBITH B YKPATHI

Ipuna BY’KUHA,
JIOKTOP MEJaroriyHux Hayk,
mpodecop kadeapu ciMerHOT i COIiaIbHOI MeTarOTiKH 1 TICHXOJOTIT
I3 «IliBneHHOYKpaiHCHKUH HAIlIOHATHHUN TIEJarOT19HUH YHIBEPCUTET
imeni K. JI. YVinnHCbKOTOY

Maxkcum IMEPI/I3E,

KaHJIUJIaT IeAaroriyHuX HayK
Ouiena EO@PEMOBA,

KaH/U/1aT I0pUANYHUX HayK, TOUEHT Kadenpu npasa, dizocodii 1 momitomorii
HamionansHoro yHiBepenTeTy «YUepHiriBebkuii koeriym» iMeHi T.I. IlleBuenka

V crarTi mpoaHazi30BaHO psij MPOOIEMHUX MUTAHD IOI0 IPABOBUX ACTIEKTIB MisITLHOCTI CYy0’ €KTIB IHKIIO3UBHOI OCBITH
B YKpaiHi, SKi TOTpeOyOTh BPErYIIOBAHHSI, 3alPOIMIOHOBAHO UISAXH iX BUPILMICHHS. 3’ sICOBAHO, 1110 3 METOI BIOCKOHAJICHHS
aJIMIHICTPaTHBHUX 3acal IHKIFO3MBHOI OCBITH B YKpaiHi HEOOX1/IHO IIPOBECTH: HU3KY 3MiH 1 JIOMOBHEHB J0 MPOQLIIOI0UNX
3aKOHIB y TalTy3i OCBITH Ta IXHIO CHHXPOHI3AIIi0 3 MOJOKEHHIMH CIIeIiali30BaHUX 3aKOHIB, SIKI PETYIIIOIOTh MUTaHHS 0¢i0 3
IHBaITiTHICTIO; pO3pOOIeHHS cTpareTii Ta HarmioHansHOTO TUIaHy il 0710 BIIPOBaKCHHS IHKITFO3UBHOI OCBITH, TOYMHAIOYN
3 JOMIKITFHUX OCBITHIX 3aK/IafiB (paHHBOI TIaTHOCTUKH Ta KOPEKIIii MpOOIeMH), 3aralbHOi CepeTHBOi OCBITH, IpodeciitHo-
TEXHIYHOT OCBITH, BHIIOI OCBITH; MEPEPO3NO/IIJ TOBHOBAXEHb MIHICTEPCTB, JIe MPOBIIHUM BiJIMOBIAAILHAM OPTaHOM 3a
Oprasizailito OCBITHBOTO MPOIeCy 0Ci0 3 0COOIMBUMH OCBITHIMHU MOTpedaMu € MiHICTEpPCTBO OCBITH Ta HayKH YKpaiHH.

Knrouosi cnosa: npaso, inko3uena oceima, 0C8imui 3akiau, 0coou 3 0CoOIUSUMU OCEIMHIMU NOMPeOAMU, 0ePIHCABHA
noNiMmuKa, 3aKoHU.

ASPECTE LEGALE ALE EDUCATIEI INCLUZIVE iN UCRAINA

Articolul analizeaza o serie de probleme cu privire la aspectele legale ale activitatilor subiectilor de educatie incluziva
din Ucraina, care trebuie solutionate si sunt propuse modalitati de solutionare a acestora. Se constata ca, pentru a imbunatati
fundamentele administrative ale educatiei incluzive din Ucraina, este necesar sa se faca: o serie de modificari si completari la
legile de profil in domeniul educatiei si sincronizarea acestora cu prevederile legilor de specialitate care reglementeaza prob-
lemele persoanelor cu dizabilitéti; elaborarea unei strategii si a unui plan national de actiune pentru implementarea educatiei
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incluzive, incepand cu institutiile de invatamant prescolar (diagnostic precoce si corectarea problemelor), invatamant secun-
dar general, educatie profesionald, invatamant superior; redistribuirea competentelor ministerelor, unde Ministerul Educatiei
si Stiintei din Ucraina este organul responsabil principal pentru organizarea procesului educational al persoanelor cu nevoi

educationale speciale.

Cuvinte-cheie: lege, educatie incluziva, institutii de invatamant, persoane cu nevoi educationale speciale, politici de

stat, legi.

Introduction. Let’s find out the essence of the
concepts «subjecty, «legal entity», «public au-
thorities» and «system». As a result, we will be able
to define the concept of «system of state bodies of
management of inclusive education of Ukraine».

The powers of the Verkhovna Rada of Ukraine and
the President of Ukraine as primary subjects of state
policy formation in the sphere of inclusive education
are divided into the following groups: 1) powers of
the Verkhovna Rada of Ukraine concerning financial
support of inclusive education in Ukraine, formation
and termination of activity of subjects of inclusive
education, supervisory powers;

2) powers of the President of Ukraine to form and
terminate the activities of subjects of inclusive educa-
tion, to determine the competence of executive bod-
les, to create an inclusive environment.

On the powers of the Ombudsman of Ukraine. It is
noted that there are no provisions on the implementa-
tion of inclusive education in Ukraine. In the disserta-
tion research Miskiv L.I. Amendments to the Regula-
tion on the Ombudsman of Ukraine are substantiated,
namely [8]:

1) in item 3 (the main tasks of the Commissioner)
it is proposed to envisage tasks for the implementa-
tion of inclusive education in Ukraine;

2) in clause 4 (rights that the Commissioner has in
accordance with the tasks assigned to him) to provide
for the right to exercise control and supervision ac-
tivities for the implementation of inclusive education
in Ukraine.

Among the powers of state entities managing in-
clusive education of Ukraine are the main and auxil-
iary ones. Thus, according to the analysis of the pow-
ers of the executive authorities, it is noted that among
them there are no clearly defined tasks for the imple-
mentation of inclusive education in Ukraine.

Analysis of recent research and publications.
The problems of legal regulation of implementation
of inclusive education at the state level in Ukraine are
mainly addressed in legislative and regulatory docu-
ments (laws, resolutions of the Cabinet of Ministers
of Ukraine). An important role in the study of this
area was played by L.I. Miskiv: (2014) — Legal prob-
lems of inclusive education in Ukraine; (2013) — Ex-
ecutive authorities as subjects of inclusive education
in Ukraine.
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Purpose of the article: analyze the legal aspects
of inclusive education in Ukraine.

Main part. Regarding the powers of the Cabi-
net of Ministers of Ukraine (hereinafter referred to
as the CMU), it should be noted that the Cabinet of
Ministers of Ukraine is a leading subject of inclusive
education in Ukraine. In this context, a number of
resolutions of the Cabinet of Ministers of Ukraine are
analyzed, which determine the basics of implementa-
tion of inclusion in the educational environment of
the state and their impact on the implementation of
inclusive education in Ukraine.

Revealing the powers of the Ministry of Educa-
tion and Science of Ukraine (hereinafter — Ministry of
Education and Science of Ukraine), it is justified the
need to envisage those concerning the legal, logistical
and technical support of inclusive education, as well
as giving the Ministry of Education and Science con-
trol and supervisory powers for the implementation
of inclusive education. Important is the activity of
the Department of General Secondary and Preschool
Education, the structural unit of which is the depart-
ment of inclusive education and boarding schools.
Also required is the activity of a permanent advisory
and advisory body of the Ministry of Education and
Science of Ukraine — a working group on pre-school
education of children with special needs. Scientists
consider it advisable to create in the MES of Ukraine
a separate structural unit — the Department of Inclu-
sive Education of Ukraine, which is tasked with im-
plementing inclusive education at all levels [6].

In outlining the authority of the Ministry of Social
Policy of Ukraine (hereinafter - the Ministry of So-
cial Policy of Ukraine), we note that the Ministry is
responsible for the formulation and implementation
of state policy in the field of providing social services
to socially vulnerable sections of the population, in-
cluding persons with special educational needs. It has
been found out that the ministry has subordinate edu-
cational institutions and vocational rehabilitation cen-
ters, which provide education for persons with special
needs. Thus, the Ministry of Social Policy coordinates
the work of specialized boarding schools intended for
vocational, physical and social rehabilitation, as well
as the acquisition of working professions and special-
ties for persons with I, I, and III disability groups.
On the example of the Sambir Vocational Technical
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Boarding Board, permanent training courses for man-
agers and specialists of the system of the Ministry
of Social Policy and the State Enterprise «Ukrainian
Scientific and Technical Center for Professional De-
velopmenty, additional powers of the Ministry of So-
cial Policy were disclosed.

On the basis of the analysis of the powers of the
Ministry of Health of Ukraine (hereinafter — the Min-
istry of Health of Ukraine), the feasibility is justified:
anticipation in the authority of the Ministry of Health
of Ukraine of the task of organizing medical care of
children with special educational needs; control func-
tions should be added to the functions of the Ministry
of Health of Ukraine (regulation of health care of the
above category of persons).

While revealing the content of the powers of local
state administrations in the system of subjects of in-
clusive education, it should be noted that local state
administrations implement state policy in the field of
education at the local level. However, the provisions
of the normative acts do not contain norms that spec-
ify and define the mechanism of exercising powers
in the field of implementation of inclusive education.
The scientist (L.I. Miskiv) proposed to amend the
Law of Ukraine «On Local State Administrations»
and to state them in the following wording [7, p.
124]:

1) Part 1 of Art. 16 to supplement with a paragraph
stating that local state administrations exercise state
control over the enforcement of the rights of persons
with special educational needs;

2) § 1 h. 1 Art. 22 to supplement the powers to
implement state policy in the field of inclusive educa-
tion;

3) paragraph 3 of Part 1 of Art. 22 to supplement
the powers of material and financial support for insti-
tutions providing inclusive educational services;

4) paragraph 4 of Part 1 of Art. 22 to supplement
the powers to preserve inclusive education institu-
tions and to extend them [7, p. 125].

Among the auxiliary state entities implementing
inclusive education are the Ministry of Regional De-
velopment, Construction and Housing and Commu-
nal Services of Ukraine (hereinafter — the Ministry of
Regional Development of Ukraine) and the Ministry
of Finance of Ukraine (hereinafter — the Ministry of
Finance of Ukraine). Concerning the mandate of the
Ministry of Regional Development of Ukraine, the
results of the work of this ministry are determined,
the main achievements are determined, which sig-
nificantly influence the level of inclusive education
implementation, among which the development of
state building norms and standards for the design of
educational institutions aimed at creating conditions

12

for teaching children with special needs are impor-
tant. From the analysis of the powers of the Ministry
of Finance of Ukraine, it follows that the Ministry is
responsible for financing and controlling the costs of
implementing and implementing inclusive education.
In the context of the above, it is concluded that the
special normative and legal acts of the Ministry of
Finance of Ukraine do not provide a mechanism for
financing inclusive education and do not determine
the expenditures for the implementation of inclusive
education in Ukraine.

Implementation of inclusion in the educational
space of Ukraine requires clear actions not only of
state bodies as direct subjects of implementation of
state policy, but also of other partners to which lo-
cal self-government bodies and public associations
belong.

Based on the analysis of the Law of Ukraine «On
Local Self-Government in Ukraine», a «System of
local self-government bodies» is characterized. It
has been determined that the executive bodies of vil-
lage, settlement, city councils (hereinafter - executive
bodies) are the direct subjects of implementation of
inclusive education on the ground. The content of
the powers of executive bodies in the field of educa-
tion was disclosed, taking into account their division
into self-governing and delegated ones. As a result,
it is substantiated that Art. 32 of the Law of Ukraine
«On Local Self-Government in Ukraine» should be
supplemented with subparagraph 10 of item «a» and
should read in the following wording: «promoting the
creation of an inclusive educational environment on
the groundy [1].

By determining the place of public associations
in the system of subjects of inclusive education, the
legal status of public associations in Ukraine is ana-
lyzed. It is proved that public associations should
be considered as a consultative and advisory entity
for the implementation of inclusive education. Non-
governmental organizations have the opportunity to
significantly influence social and political processes
in the area of protection of the rights and freedoms of
citizens, in particular for persons with special educa-
tional needs.

On the basis of the European Research Associa-
tion’s analytical report, possible activities of public
associations in the field of inclusive education were
identified and the shortcomings in the activities of
public associations in Ukraine were highlighted. Ac-
tivities include:

preparation and participation in educational cam-
paigns; providing medical and counseling assistance
to parents and children;

public examination of bills; providing information
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support, legal counseling for parents; lobbying for in-
clusion in the authorities;

participation in the development of new approach-
es to financing education; organizational assistance to
schools and kindergartens; participation in drafting
bills.

Defects in the activities of public associations in
Ukraine include: fictitious work of registered organi-
zations (~ 62%); local level of action (city and district
- (~ 68%), oblast (~ 14%), city (~ 18%); limited activ-
ity (education and training (~ 18%), medical advice
(~ 19%), legal issues and social protection for chil-
dren with special needs (~ 8%) [8, p. 59].

Let’s define the list of public organizations that
are active lobbyists and participants in building an
inclusive educational environment in Ukraine. These
include the All-Ukrainian Foundation, the National
Assembly of the Disabled People of Ukraine, the All-
Ukrainian Charitable Organization, the Ukrainian
Child Welfare Foundation, and the AIC Computer
and Information Technology Development Charitable
Foundation.

Let’s consider the importance and place of inter-
national organizations in the system of subjects of in-
clusive education in Ukraine. The list of universal and
specialized international organizations that should be
considered as subjects of inclusive education is high-
lighted. Universal organizations are the author of the
United Nations (UN), the Council of Europe (CE)
and the European Union (EU). To the special — the
International Labor Organization (ILO), the United
Nations Educational, Scientific and Cultural Orga-
nization (UNESCO), the World Health Organization
(WHO).

The impact of the UN on the development and
implementation of inclusion in the educational sys-
tems of states, including Ukraine, has been revealed
through an analysis of the activities of the UN Sec-
retariat, namely: the United Nations Development
Program (UNDP) — an organization to assist devel-
oping countries; The United Nations Children’s Fund
(UNICEF); The Office of the High Commissioner
for Refugees (UNHCR); The United Nations Middle
East Agency for Palestinian Refugees and Work Or-
ganization (UNRWA); The United Nations Center for
Human Settlements (UNCCD); The United Nations
Industrial Development Organization (UNIDO);
World Bank (WB).

By analyzing projects, regulations, organizational
measures of the ILO, UNESCO, WHO, we need to
determine the content of their activities in the field of
inclusive education and provision [2].

The basic tendencies of protection of the rights
of persons with special needs and formation of in-
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clusive policy within the framework of normative
acts adopted by the Council of Europe are studied.
The provisions of the European Convention on Hu-
man Rights do not provide for «disability» as a basis
for non-discrimination. The Council of Europe has a
consistent policy on the socialization of persons with
special needs.

By analyzing the provisions of international acts,
Ukrainian legislation, a series of studies of national
public and international organizations, the works of
domestic and foreign scientists, we will determine
the list of problematic issues that need to be settled,
and ways of solving them are proposed. Such issues
include [3]:

1. A wide range of legislation governing the so-
cialization of persons with special needs: lack of a
clear mechanism for the implementation of inclusive
education; lack of a unified approach to understand-
ing the terms used in the educational process by per-
sons with special educational needs. The adoption of
a separate regulatory act is inappropriate;

2. The need for inclusive education at all levels of
education in Ukraine. The development of a strategy
and National Action Plan for the implementation of
inclusive education, starting with pre-school institu-
tions (early diagnosis and problem correction), gener-
al secondary education, vocational education, higher
education;

3. Different accountability of educational institu-
tions (special and general) and unregulated coopera-
tion of line ministries. The reallocation of powers of
the ministries is justified, where the Ministry of Edu-
cation and Science of Ukraine should be designated
as the leading responsible body for organizing the
training of persons with special educational needs;

4. The need to review the mechanism of public
funding for educational institutions providing inclu-
sive educational services. There is a need to analyze
the norms of the Budget Code of Ukraine and to leg-
islate a system of incentives for local budgets, to re-
distribute the subordination of educational and reha-
bilitation institutions;

5. Introduction of broad educational work among
the population on the necessity and positivity of the
introduction of inclusive education. Because one of
the barriers to inclusive education is public opinion. It
is necessary to study the education campaign in Mon-
tenegro [4];

6. Implementation of a single national database
of electronic statistics on education for persons with
disabilities. Ukraine does not have a unified system
of accounting for persons, in particular children, who
need special education conditions. It is necessary to
develop a single national database of statistical elec-
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tronic data in the access mode of the line ministries
(Ministry of Social Policy) and the State Statistics
Service of Ukraine;

7 The need to create a system of resource cen-
ters for material and technical support for inclusive
education in Ukraine. Given the principle of decen-
tralization of power, the creation of such a system of
centers should be envisaged in the regions, which will
allow to resolve the issue of providing educational
establishments with special equipment and technical
means; adaptation of the architectural environment of
educational institutions for the needs of persons with
special needs; provision of transport services for per-
sons with special needs; resource centers will be able
to serve as information sources for the real situation
on the ground (in each individual school);

8. The issue of reducing the network of special
educational institutions and the creation of resource
centers for inclusive education on their basis. Using
statistical analysis, we note that the number of spe-
cial education institutions in Ukraine is gradually
decreasing. The introduction of inclusive education
should not completely exclude the functioning of spe-
cial educational institutions, which should be used as
resource centers for training of personnel [5];

9. Creating an effective system for evaluating the
quality of education, including inclusive ones. There
are world-class systems for assessing the quality of
education, which are classified by management - cen-
tralized and decentralized systems for determining
the quality of education. Administrative and legal
support of the category «quality of education» in the
Ukrainian educational space requires practical action
(speeding up the updating of the educational legisla-
tion of Ukraine, revising the organizational principles
of the implementation of educational management).

Conclusion. 1. The main subjects of inclusive edu-
cation formation in the world dimension, in particular
in Ukraine, are international governmental organiza-
tions, under the auspices of which a number of orga-
nizational and legal measures have been taken in the
field of protection of the rights of persons with special
needs, including the introduction of inclusive educa-
tion in national educational institutions, systems.

2. The legal aspects of the implementation of in-
clusive education in Ukraine include: lack of a clear
legal mechanism for the implementation of inclu-
sive education; lack of a unified approach to under-
standing the terms used in the education process by
persons with special educational needs; the need
for inclusive education at all levels of education in
Ukraine; different accountability of educational insti-
tutions (special and general), unregulated cooperation
of line ministries; the need to revise the mechanism of
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public funding for educational institutions providing
inclusive educational services; introduction of broad
educational work among the population on the need
and positivity of inclusive education; implementation
of a single national database of electronic statistics on
education for persons with disabilities.

3. In order to improve the administrative founda-
tions of inclusive education in Ukraine, it is necessary
to make: a number of changes and additions to the
profile laws in the field of education and their syn-
chronization with the provisions of specialized laws
governing the issues of persons with disabilities;
development of a strategy and National Action Plan
for the implementation of inclusive education, start-
ing with pre-school institutions (early diagnosis and
problem correction), general secondary education,
vocational education, higher education; redistribu-
tion of powers of the ministries, where the Ministry
of Education and Science of Ukraine is the leading re-
sponsible body for organizing the educational process
of persons with special educational needs; to include
in the National Action Plan proposals for the intro-
duction of inclusive education, the provision on the
need to carry out an educational campaign involving
the media.

Prospects for further research are an in-depth
study. The introduction of inclusive education should
not completely exclude the functioning of special
educational institutions, which should be used as
resource centers for training of personnel, scientific
research in the field of education for persons with
special needs.
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ITPABOBOE PEI'YJIMPOBAHUE CUCTEMBbI IPOJAAKU UITIOTEKHA B
I'OCYJAPCTBEHHbBIX U AKIITMOHEPHBIX 3EMEJIBHBIX BAHKAX
YKPAUHBI HA PYBEKE XIX — XX BB.

JAmutpuii CEJINXOB
KaH/IUAT FOPUINIECKUX HAYK, TOLEHT
Ka(epbl TEOPUH U HCTOPUHU TOCYIapCTBa U TpaBa
JIHeTponeTPOBCKOTO TOCYIapPCTBEHHOTO YHUBEPCUTETa BHYTPEHHUX JIC

Hcxons U3 oueBUIHON aKTyaJIbHOCTH BOIIPOCOB, CBSA3aHHBIX € MIECH BO3POXKICHUS HA TEPPUTOPUN COBPEMEHHOM YKpau-
HbI ()YHKIIHOHUPOBAHUSI TOCYIaPCTBCHHOTO U YaCTHBIX 3¢MEJIBHBIX OaHKOB, KOTOPhIC HEMHHYEMO BO3HUKHYT ITOCIIC Pean3a-
LUK 3aKOHOJATEIILCTBA O PHIHKE 3¢MJIH, aBTOP JaHHOTO COOOIICHUS CKOHIICHTPUPOBAJ CBOC BHIMAHKE HA U3YYCHHUH OITBITA
TOW CHCTEMbI IIPOJAKU UIIOTEKH, KOTOpasi CyILIeCTBOBaA Iocie co3nanus B 70-X rogax akMOHEpHbIX, a B 80-e roas! XIX ct.
— rocynapcTBeHHBIX KpecThsaHckoro 1 [IBopsHCKOTO 0aHKOB. J{eSTebHOCTD MOCISTHUX U3 YITOMSHYTHIX HITOTEUHBIX YIPEK-
JCHUI TUIITHUNA pa3 CBUACTEIHCTBYET O HATWYNU CYIIECTBEHHBIX PA3IMYMi B ITpaBax ABOPSHCTBA M KPECTHIHCTBA, YTO, KaK
0Ka3aJI0Ch B KOHEUHOM UTOTE, 00OCTPIIIO COMAIbHBIN AHTATOHU3M MK [IPUBUIICTUPOBAHHBIMU M HETIPUBUIICTUPOBAHHbI-
MH COCJIOBUSIMH HACTOJIBKO, UTO CTAJIO OJJHUM M3 BOXKHBIX, IPHYKH IPAXKIAHCKON BOMHBI M THOETH POCCHIICKOI UMITCpUH.

Knroueswte cnosa: Yrpauna, akyuonepnovie 3emenvrole banxu, Kpecmuvsauckuil 6anx, J{sopauckuil OaHK.

LEGAL REGULATION OF THE MORTGAGE SALES SYSTEM IN STATE AND JOINT-STOCK LAND
BANKS OF UKRAINE AT THE BORDER OF THE XIX - XX CENTURIES.

Dmytryi SELYKHOV
Selykhov Dmytryi Anatolevych.
Candidate of Law Sciences, Associate Professor Department of Theory and History of State and Law of
Dnepropetrovsk State University of Internal Affairs

Given the obvious relevance of issues related to the idea of reviving the functioning of state and private land banks on
the territory of modern Ukraine, which will inevitably arise after the implementation of the land market legislation, the
author of this message focused on studying the experience of the mortgage system that existed after the creation in 70-ies
joint-stock, and in the 80-ies of the XIX century. - State Peasant and Noble Banks. The activity of the last of the mentioned
mortgage institutions once again testifies to the existence of significant differences in the rights of the nobility and peasantry,
which, as it turned out, ultimately exacerbated the social antagonism between privileged and unprivileged estates so much
that it became one of the important causes of the civil war and the death of the Russian empire.

Keywords: Ukraine, joint-stock land banks, Peasant Bank, Noble Bank.

REGLEMENTAREA JURIDICA A SISTEMULUI DE VANZARI IPOTECARE iN BANCILE DE STAT SI
SOCIETATI PE ACTIUNI ALE UCRAINEI LA HOTARELE SECOLELOR XIX - XX

Dmytryi SELYKHOV
Candidat in stiinte juridice, profesor asociat, Departamentul Teoria Statului si Dreptului,
Universitatea de Stat din Dnepropetrovsk

Avand in vedere relevanta evidenta a problemelor legate de ideea reinvierii functionarii bancilor funciare de stat si
private teritoriul Ucrainei moderne, care va aparea inevitabil dupa punerea in aplicare a legislatiei privind piata funciara,
autorul s-a concentrat pe studierea experientei sistemului ipotecar care a existat dupa crearea in anii 70 - 80 ai secolului
XIX. - Bancile taranilor si nobililor de stat. Activitatea ultimului dintre cele mentionate institutiile ipotecare atesta inca o
data existenta unor diferente semnificative in drepturile nobilimii si taranimii, care, dupa cum s-a dovedit, a agravat atat de
mult antagonismul social dintre mosii privilegiate si neprivileiate ca a devenit una dintre cauzele importante ale razboiului
civil si moartea imperiului rus.

Cuvinte-cheie: Ucraina, banci de actiuni, Bancii taranesti, Banca nobild.

npodaembl. MopaepHuzanus

I I OCTAaHOBKA IMOHUPOBAHUS OAHKOBCKOI CHCTEMBI, HEOTHEMIIEMON
arpapHOro CeKTopa, Kak, BIIPOYeM, U JPYTUX

YaCThIO KOTOPOU SIBJSIETCS UIIOTEKA. Y UUTHIBAsI HAIU-

oTpacjeil 5)KOHOMUKH YKpauHbl Ha COBPEMEHHOM dTa-
e TpeOyeT JalbHEHIIEro COBEPIICHCTBOBAHMS (DyHK-
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YK€ B 3aKOHOJATENILCTBE YKPaUHbl KOHCTUTYLIMOHHON
HOpMBI (CT. 14) m TapaHTHH 3eMeNbHBIM KOIEKCOM
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MpaBa YacTHOM COOCTBEHHOCTH Ha 3eMitio [ 1, ¢. 3], mo-
CJIE/THSISI PAHO WITH TIO3/THO BCE-TAaKK CTaHE TOBAPOM, KaK
1 BCE JIPyTHe CPE/ICTBA MPOU3BOJICTBA B TOIHOIICHHOW
PBIHOYHOM 3KOHOMHUKE. [IpsIMBIM pe3yisTaroM 3TOro,
Kak TIOKa3bIBaeT OMBIT MHOTHX CTpaH MHUpa, Oy/IeT co3-
JTAaHWE 3eMENTbHBIX OaHKOB, MIPETyCMOTPEHHBIX, MEXKTY
MIPOYUM, TEM ke 3eMENbHBIM KOJIEKCOM YKpauHbI [2].
OpHako TpH Bcel BaKHOCTH M3YyUEHHST COBPEMEHHOTO
3apy0eKHOTO OIbITa (DYHKIIMOHUPOBAHMUS PHIHKA 3EM-
JIM HE ClielyeT 3a0bIBaTh M CBOETO COOCTBEHHOTO. Beb
mmociie OTMEHBI B 1861 romy KpermocTHOTO TipaBa NMEH-
HO TIOTPEOHOCTH B JIOJATOCPOYHOM KPEAUTE BBIHYIUIIA
MPaBUTEILCTBEHHBIE KPYTH pa3padoTarh MpPaBOBYIO
0azy AeATeNhbHOCTH CHavaja aKIMOHEPHBIX, a 3aTeM U
TOCYJIapCTBEHHBIX 3eMENbHBIX OAKOB.

CocrosiHue uccaenoBanus. B cymectsyroiieii 1o
3TOMY BOIIPOCY JIUTEPATYPE AOBOIHHO ITOITHO H3II0KEHBI
OCHOBHBIE MPOOJIEMBI, CBSI3aHHBIE C OPraHU3aIOHHO-
MPAaBOBBIMHU acleKTaMH (DYHKIIHOHUPOBAHUS KaK TOCY-
TApCTBEHHBIX [3, 4, 5, 6,] Tak W aKIHOHEPHBIX [7, &,
9, 10] 3emenbHBIX OAHKOB, CHCTBOBABIIMX Ha yKpa-
MHCKHX 3eMJIsiX Poccuiickoil umniepuu BO BTOpPOi MO-
nosuHe XIX B Hagane XX BB. OfHAKO OCTaHETCS €I11e
HEMaJo BOIMPOCOB, TPEOYIOIIUX JOHKHOTO BHUMAHUS
HCCIIEIOBATEIIEH.

Henbro 1 3a5a4eii CTaTbM SBISETCS CPABHUTEIb-
HBI aHAIM3 TeX pa3/IeNiOB TOCYAAPCTBEHHBIX U aK-
[IMOHEPHBIX 3EMENIbHBIX OAHKOB, KOTOPBHIC KACAFOTCSI
METOZIOB PabOThI ¢ KJIMEHTAMH, KOTOPbIE TI0 TeM WIIN
WHBIM NIPUYMHAM HE CMOIJIM B YCTAHOBJICHHBIE CPOKU
BO3BPATUTh B3SThIE KpeauThl. IMEHHO STOT acmekT
OpTaHM3alMOHHO-TIPABOBBIX TPHUHIIUIIOB JIESTEIHHO-
CTH WIOTEYHBIX OAHKOB, JCWCTBOBABIINX Ha YKPaWH-
CKHX 3eMJisix Poccuiickold MMIiepur BO BTOPOM MOJIO-
BuHe XIX B Hauane XX BeKa U SIBISIETCS LEJIBIO Ha-
CTOSIIIIEH TTyOJIMKAIINH.

H3no:xenne ocHoBHOTO MaTepuaJa. banku u, co-
OTBETCTBEHHO, OAHKOBCKHII KPEIHT — €r0 HEOTheMJIe-
Masi 4acTh (DYHKIIMOHMPOBAHHS PHIHOYHBIX OTHOIIIE-
HUH, KOTOpble Ha Teppuropuu Poccuiickoil nmnepuun
mociie OTMeHHI B 1861 romy KpermocTHOTO TipaBa CTal
pa3BUBATHCS ¢ HEBHIOAHHOH paHee OblcTpoToi. Benp
OyKBaJILHO Yepe3 OHO JCCATUIICTUE TTOCIIE YIOMSHY-
TOTO AMOXAILHOTO COOBITHS TIPABUTENILCTBEHHBIM KPY-
ram nopedopMeHHOM Poccuu crano sICHO, 4TO SKOHO-
MHKa CTpaHbl, BKIIFOYas €€ arpapHbIil CEKTOp, HE MOTYT
obxoauThcs 6e3 umotekw [ 11]. UMeHHO ¢ ee TOMOTIThIo,
KaK MOKa3bIBAJI UMCIOILIMICS HA TO BPEMs OIIbIT YKOHO-
MUYECKUX OTHOIICHHUN Psia Pa3BUTHIX 3ariaTHOEBPO-
MEHCKNX CTpaH, MOXXHO OBLIO PaCCUUTHIBATh HA TIONTY-
YEHUS HE TOJIBKO KPATKOCPOYHOT'0, HO U I0JITOCPOYHOTO
kpeauta. [Toka okpyskeHue ummeparopa Asnexcanpa Il
Pa3MBINUSLIO HAJl TEM Kak JIydIlle OpraHu30BaTh TOCY-
JTAPCTBEHHYIO MITOTEKY, YaCTHBIA KalUTall PEIIUII 3Ty
npo0iemy ObicTpee. Ha Tepputopunt YKpanHsI EpBBIM
BO3HHUK XapbKOBCKUH aKITMOHEPHBIA 3eMENTbHBIN OaHK,
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ycTaB KOToporo Obu1 yTBepkieH B 1871 romy. [12, Ne
49556]. Tlo ero obpa3y m TOmOOWIO BCKOpE HadaId
cBoto padory Ilonrasckuii [13, Ne 50708], Kuesckuii
[14, Ne 51062] u beccapabeko-TaBprueckuit [15, No
51294] axmmonepHblie 6aHKH. YTO KacaeTcs eIne OIHOMI
UTIOTEYHOW CTPYKTYpBI, KOTOpas B CBOEM Ha3BaHHU
umena tepmMuH «baHk» (3emckuii OaHK XepCOHCKOU
ryOepHHH), TO COINIACHO CIIPABEUTMBOMY 3aMCUYAHUIO
W3BECTHOTO YKPAWHCKOTO WCTOPHKA TOCYIapCTBa W
npasa B.E. Kupuuenko, ona nmena Bce 4epTbl He OaH-
Ka, a KpeAUTHOTO ToBapHIecTBa [6, ¢.74]. Takum 00-
pazom, B 70-e romu XIX Beka Ha yKpauHCKUX 3EMIISIX
Poccuiickoit MMIiepun akIMoOHEpHbIE OAHKM Hadain
KPEIUTOBATh CETbCKOX03SHCTBEHHBIX TOBAPOIPON3BO-
JUTENEH B TE€X PETHOHAX, KOTOPbIC ObLIH, YIIOMSHYTHI
B UX ycTaBax. UTo KacaeTcsi ToCyAapCTBEHHBIX 3eMEb-
HBIX OAHKOB, TO OHH, KaK M MX MECTHBIE OT/EICHHS,
HaYaJlM BO3HHKATh TOJBKO 4yepe3 10 ner mocne opra-
HU3AIMU aKIIMOHEPHBIX OaHKOB: B 1882 romy — Kpe-
cThsHCKHA U B 1885 romy — JIBopsHCkmii. CpaBHUBAs
COOTBETCTBYIOIIME pa3/ielibl YCTaBOB T'OCYIApPCTBEH-
HBIX U AKIMOHEPHBIX 3eMEJIbHBIX OAHKOB, KOTOPBIC
PETYIUPOBAIN TPOIIECC MTPABOOTHOIIECHUH C JTOHKHU-
KaMH I10 UTIOTEKE, HAXOIUM HEMaJIO OOIIUX YepT, XOTs
Y HEJb3sI He 00paTuTh BHUMAHUS Ha OTIPE/ICIICHHBIC OT-
mmanst. Tak, B yTBEpKIICHHOM UMIIEPAaTOpOM 8 amperts
1872 roga Ycrase ITonTaBckoro 3eMeapHOIo OaHKa, KO-
TOpBIN Hapsy ¢ YCTaBOM XapbKOBCKOIO 3€MEJILHOIO
0aHKa MPABUTEIILCTBOM OBLT TIPU3HAH 00Pa3IIOBBIM [0,
c. 80], cucremy Bo3Bpara JI0ITOB PeryiaupoBaiu cT. Ne
19-30. IIpu 3TOM B X0/1€ MPUMEHEHUS T1a PAKTUKE CO-
OTBETCTBYIOIIMX MPABOBBIX HOPM BO BCE, 03 HCKITIO-
YeHUs], YCTaBbl MEPUOAMYECKH BHOCHIIUCH COOTBET-
CTBYIOIIME U3MEHEHNS, KOTOPHIC BHOBb YTBEPKIAUCH
CHaJaia MUHUCTPOM (DUHAHCOB, a 3aT€M y)Ke UMIIepa-
topom. Tak, B Ycrase [lonraBckoro 3emenpHOro OaHka
ot 8 ampens 1872 roma (§ 19) roBopuiiocs 0 TOM, 4TO
3aeMIINKY, HE CIEJaBIIer0 CBOEBPEMEHHOTO B3HOCA,
MIPEIOCTABISIETCS «2 Mecsla JbrOThl, C IUIATEKOM Ha
BCSIKYIO HEBHECEHHOIO B CPOK CyMMY I10 OJTHOMY HpO-
[EHTy B Mecsmy. [1o mpuIecTBUiO IBYX IECSITKOB JIET
STOT TYHKT OBUI CYIIECTBEHHO [OTIOJHEH JPyTHUMU
HOPMaM{ TIpaBa, KOTOPHIE MUMENH IICIbI0 TOBBICUTH
TpeOoBaHMs K 3aeMIUKy. COrTacHO penakiiy Ycrasa
1895 roga Tenepb KIMEHTY JaBaJIOCh HE J1BA JIBIOTHBIX
Mecsila, a 1mecTb. [IpoleHTs! ke Ha «He BHECEHHYIO
B CPOK CYMMY» B TEUEHHUH TIEPBBIX JIBYX MECSIIEB CO-
craBisuim 0,5 %, a B OCTalibHbIE YEThIpE Mecala 1o 1
% B Mmecsir [ 16, ¢. 13]. AkimoHephl OaHKa, CPeJIH KOTO-
pBIX OBLT M3BECTHBIN yueHbI B.W. BepHaackwii, yam
OIBIT MOCTUTTIETO LEHTPAIHLHO-YEPHO3EMHBIC T'yOep-
HUM Heypokast 1892 rona, nonoiHuB § 19 nonoxeHu-
€M, COITIACHO KOTOPOMY 3ae€MIIMKY MPEIOCTaBIUIOCH
MIPaBO Ha TPEXJIETHIOK PACCPOUKY «HE OoJiee ABYX I10-
JIYTOIWYHBIX IIarexei». [Ipu 3ToOM ¢ OTCPOYEHHBIX U
PacCpOYEHHBIX CYyMM «3a€MIIMK JIOJDKEH OTUIadhBaTh
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o 6 % B3aMeH ycTaHOBJIEHHOI nenmw». Ecnu u nocie
WCTEYEHHs JIBTOTHOTO CpOKa 3aeMINMK He ITorarial
CBOETO Jionra 0aHKyY, MOCIESIHUN MOTydall IPaBo «00-
pamare B3bICKAaHME Ha 3aJI0’KEHHOE HMYILECTBO...».
HanbHeiliiee COBEpIIIEHCTBOBAHUE YIOMSHYTOIO Ia-
parpacda Ycrasa [lonraBckoro 3emMensHOTO OaHKa UMe-
JIO MECTO B TOIIM CTOIIBIIMHCKON arpapHoii pedopMsl,
0 9eM CBHUJICTEIILCTBYET peAaKmus 3Toro Ycrasa 1911
rona. Teneps ycIIOBHs IPEIOCTABICHHS JIBIOT I10 YILIa-
TEe B3HOCOB (DOPMYITUPOBAIUCH OTACIBHOW CTaTeH, Co-
[JTaCHO KOTOPOH TPH HAJTWYHH 3aSBICHUS O PACCPOUKe
JIOJITa KJIIMEHT OaHKa JIOJDKEH ObLT MPEIOCTaBHUTh YIO0-
CTOBEPEHHUE «IOJUIIH WA 3eMCKOM yIpaBbl O IOCTUT-
mem ero oeacteum» [16, ¢. 10]. Ecim u o ncredennun
MIPEAOCTABICHHOTO 3aeMIIHUKY JIBIOTHOIO IIEpHOJIa
CBOM JIOITH KJIMEHT HE Toraraji, To B 3TOM CiIydae 3a-
JIO)KEHHOE MMYIIECTBO JOJDKHUKA TTOIEKAIO MPOJia-
KU C TOPTOB, O YeM HajJiexkasio coodmars B «[IpaBu-
TEJILCTBEHHOM BECTHHKE» H «IloNTaBCKHX TyOepHCKHX
BEIOMOCTSIX». ITa HOpMa, yroMsHyTas B § 20 Ycrasa
1872 rona B 1895 romy Obina cHsATa ¢ TekcTa. Bmecto
Hee MpaBlieHrue 0aHKa BHECIIO IyHKT 0 HEOOXOIMMOCTH
HaIpapJIeHUs] KIMEHTY 3aKa3HbIM IMHUCEMOM YBEIOM-
JICHUSI O TPOJIAKU €T0 UMYIIECTBA «C OOPaTHOIO pac-
nuckoo». B mpumeuanyu Nel k 3T0if cTaThe peys nuia
0 TOM, YTO «HEBpY4YECHHE YBEJOMJICHUS 3aeMIIUKY HE
OCTaHABJIMBACT JNAILHEHUIIINX JCHCTBUH 110 B3BICKAHUIO
1 HE UMEET TIOCIIE/ICTBUEM HEIeHCTBUTENILHOCTD 3THX
nericteuiiy [16, c. 14].

B penaknuu Yeraga 1911 rona Hopma, TpeboBaBIias
MyONUKaIlMKu B Tpecce COOOIIEHHs O TOprax, BHOBb
ObLTa Bo3BparieHa. Ha 3ot pa3 npasienue 0aHka cuu-
TaJIO HEOOXOIUMBIM PACHIMPUTh KPYT COOTBETCTBYFO-
HIMX NEPHOANIECKUX M3IaHHMN, a0kl MPUBIIEYb K TOP-
raM BO3MOXKHO OoJiee IUPOKHIA KPYT MOTEHITHATBHBIX
MOKyTIaTe]eld HEeIBIKUMOTO HMMYIIECTBA JIOJDKHUKA.
Kpome ymomsiHyThIX yke B Yerae 1872 roma mepuo-
TUYeCKUX 3MaHui, ctaths Ne 25 pemakmum 1911 roma
TpeboBasia OTCHUTKU OOBSIBICHHUS O TIPEIICTOSIINX TOP-
rax eme B Te I'yOepHUH, IJie HaXOAWUTCS MMYIIECTBO,
a Taoke B «BecTHUK (PMHAHCOB, IPOMBIIIIICHHOCTH U
toproBim» [17, ¢. 11]. Ecmu YcraB Ganka 1872 rona
cuutai (§ 25) TOPr COCTOSBIIUMCS MIPHU YCIOBUU, YTO
MIPEATIOKEHHAS [IeHa TTOKPHIBAET O3HAYEHHBIE <«(JIOJTH,
HEJIOUMKH MU PacXOjbl», TO COOTBETCTBYIOIIMI Tapa-
rpad B penakimu 1895 rona nmpu3HaBaj TOPT COCTOSIB-
IIMMCS TIPY YCIIOBHH, «ECIIH CBEPX CYMMBI, C KO€H OH
Hayar, IpeJUIOKEeHbI HaJ0ABKU XOTs OBl IBYMSI TIOKYTIa-
TessMry». Hu B 1epBoM, HU BO BTOPOH U3 YIIOMSIHYTBIX
pemakumiit YcraBa IlonraBckoro 3eMenbpHOTO OaHKa HE
IIJTa PeYb O MPaBaxX v 003aHHOCTSAX MOKYTIATEIs TIPE]I-
JIO)KEHHOTO OaHKOM MMYILIECTBA, TOTa KaK B W3IaHUH
1911 roma aTOMy BOIIPOCY ITOCBSIIIEHO HECKOIBKO CTa-
Teil. Tak, B crarbe Ne 29 ynoMsiHyTOro n3aaHusl, OT JKe-
JIAIOIIEr0 TOProBaThcsl TPeOOBAIOCh BHECEHHS 3aJI0Ta,
KOTOPBI POBHSUICS OBl «CyMMe HETOMMOKY IIIaTexen
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PacxoioB, MPOU3BEIICHHBIX OAHKOM 32 CUET 3aeMIIMKA
n? HEJOMMOK B TOCYIApCTBEHHBIX, TOPOICKUX, 3€M-
CKHUX U JIpyTUX NOBUHHOCTSIX». Kpome aToro amst mpu-
00OpeTeHUs 3eMEJIbHOTO UMYIIECTBA, HAXOJSIIETOCs B
KwueBckoli 1 BonmbIHCKOH TyOepHISIX, OT KIIHMEHTA Tpe-
0OBaJIOCH MMETh CBUJICTEIHCTBO MECTHOTO TeHEepa-
ryOepHaropa 0 HeMPHHAJIKHOCTH K JIUIAM TIOJILCKO-
ro mpoucxoxmeHwst. [17, c. 12].

Onpe/ieneHHBIM H3MEHEHUSIM TI0/IBEPrajiach U HOp-
Ma TIpaBa, PETYIUPOBABIIAS MOPSAOK PACTIOPSHKEHUS
HMMYIIIECTBOM ITPH YCIIOBHH, €CITH TOPTH HE COCTOSITUCE.
[Ipu HeycrenHOCTH IepBOTo TOpra Yepe3 JBe Heleln
Ha3Ha4aJIcs BTOpoO, nocieanuil. Ecinu u B 3ToM ciry-
Yae HUKTO HE CMOT TPEUIOKHUTH CYMMY, C TIOMOIIIBIO
KOTOPO# MOXKHO OBLIO OBbI 3aKPBITH BCE JIOJTH, HMYIIIE-
CTBO JIOJDKHUKA MIEPEXOIIIO B TIOTHYIO COOCTBEHHOCTD
Oanka. B penaxmm 1895 roma k 3Toit HOpMe, 3apUKCH-
poBaHHOI B §27 YcraBa, OBUIO CIETIAHO JIOTIOJHEHHE
0 HEOOXOIMMOCTH MPOJIATh COOTBETCTBYIOIICE UMYIIIC-
CTBO B TEYEHHE TO/A «C TOPTOB FUTH IO BOJIBHOM IIEHE»
[16, c.19]. Bopouewm, B penakuuu 1911 roma sta HOpMa
y>ke orcyTcTBOBana [17, c.14].

Uro kacaeTrcst TOCYAapCTBEHHBIX 3€MENbHBIX OaH-
KOB, TO IIEPBBIM Ha4ajl CBOIO JeATEILHOCTh KpecThsiH-
CKHI TI03EeMEJTbHBIN OaHK, PaBOBOW 0a30M (PyHKIINO-
HUPOBAHUS KOTOPOTO JUTHTENbHOE Bpems 06110 «Ilomo-
xeHne o KpectbsHCKOM mo3emenbHOM Oanke» [1, Ne
894].

ITepBoe ornenenne KpecTbsaHCKOTO 1M03eMeIbHOrO
Oanka ObU10 OTKpBITO B anpesnie 1883 roma B [lonrase
BCJICJICTBHE, KAK CUUTACT aBTOP ATUX CTPOK, HAJTHMUUS
B I'yOE€pHMH 3HAYNTETHHOTO KOHTHHTEHTA TaKOH CIiell-
(UYECKON CONMAITLHON TPYTIIbI, KaK Ka3aKu, BIaJeB-
[IME CBOMMH YTOMBSIMH Ha MpaBax YacTHON COOCTBEH-
HocTu. K ToMy ke ¥ TpaIulIMOHHOM /17151 IIEHTPaIbHBIX
ryoepuuii Poccun obumael Ha [lonTaBmmae modytu
He Obu10. KpecThsiHCKMIT OaHK ObUT €IMHCTBEHHBIM B
CBOEM pojie YUPEKIACHUEM, KOTOPOE eIle 0 YTBEepPK-
JICHUS] B HAJJISKAIIEM TIOPSJIKE CBOETO YCTaBa MMEIIO
Obl CrelHaNbHBI 3aKOH, PETYIHPYIOIHN TOPSIIOK
MIPaBOOTHOIIEHUH HITOTEKOATeNsl C HEHWCIPaBHBIMU
IutaTenplrKaMi. bykBalibHO depe3 MecsI] Tocie Ha-
yana 0aHKOBCKUX omepainui, B Mae 1883 roma, mmrie-
parop yrtBepmun MmueHme [ocymapctBeHHoro Cosera
1071 HEZIByCMBICIICHHBIM Ha3BaHHeM «O Mopsiike Mmpo-
JKA C TOPTOB 3€MENBHBIX YYaCTKOB, 3aJIOKEHHBIX B
KpectrsackoM mozemensHoM Oanke» [20]. Cam 3toT
(baxT CBHIETEILCTBYET O TOM YTO 3aKOHOJIATEIIb 3apa-
Hee, eIl 10 Hayayla KPSAUTHBIX ONepallvii, MpeIBUIeT
HAJIMYMe BeChMa 3HAYNTEIHHOM TPYIITHI HEHCTPaBHBIX
IUIATEBIIMKOB M3 YKC/Ia HEMPUBUICTUPOBAHHBIX CO-
CJIOBHH, B CPEJIe KOTOPBIX HAMEPEBAIOCH (DYHKITMOHH-
POBaTh TOJBKO YTO OTKPHITOE HITOTEYHOE YUPEKICHHE.
[Ipexnarasncst BecbMa CIOKHBI MEXaHH3M B3BICKAHUS
JOTOB 10 KpeauTy. OCHOBHBIC TONOKEHHS 3TOTO Me-
XaHU3Ma COCTOSIT B CIIEAYIOIIEM: €CII Ha TOPTH TIPE-
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CTaBJISUICSl Y4acTOK 3€MJIM, CTOMMOCTBIO /IO OITHOM
THICSTYH PyOIIeli, TO COOTBETCTBYIOIIEE OOBSIBIICHHE Ha-
MIPaBISIOCH B BOJIOCTHOE ITPABJICHUE U CEIbCKUE 00IIIe-
CTBa TOTO PETHOHA, IJIe HAXOAWIICS] COOTBETCTBYIOIINI
YYacTOK, a TaKKe B IPABICHHUS CMEKHBIX BOJOCTEH
TOTO JKe ye3ma. B ciydae, ecid CTOMMOCTh y4acTKa
MpEBbIIIaNa THICSIY pyOIIei, TO KpOMe BBIIICYTOMSIHY-
TBIX MECT, OOBSIBIICHHE O TOPrax HaMpaBIsUIOCH €IIe U
MecTHbIe «I'yOepHCKHEe BEIOMOCTH» C 00s3aTeIbHBIM
YCIIOBUEM €0 TPOSKPATHOM ImyOuKaruu. Topru 1omk-
HBI OBUTM HAYMHATHCS HE TT03/IHEE YeM uepe3 IeCTh He-
JIeITh TTOCIie OOBSBICHHSI O TOPraX y4acTKa, CTOMMOCTh
KOTOPOTO HE MpPEBBIIIANa ThICSYM PyOsIeH, Torna Kak B
JIPYTOM CJIy4ae YCTaHABIUBAJICS TPEXMECSIHBINA CPOK.
B ciryuae, HeCOCTOSBIIUXCS B BOJIOCTHOM TPABIICHUN
TOProB, OHH (TIPH OLICHKE y4acTKa A0 THICSUH pyonei)
TIPOXO/IFITH B OJIKANIIIEM TOPOJIE, B TIOMEIIICHNH ye3I-
HOH 1M ryOepHCKO# 3eMcKoii yrpase. B ciyuae 6an-
KOBCKHX OMEpalliii B PErMOHAX, IJie HEObLIIO 3eMCKUX
yupexnernii (Kuesckas, [lomonbekas 1 Bombsrackas
ryOepHHH), COOTBETCTBYIOLIME TOPTH JOJKHBI OWIIH
MPOU3BOIUTHLCS B IOMEUICHHSIX TIPUCYTCTBHUI 1O Kpe-
CTHSHCKUM JIeJIaM HJIH CHE3I0B MHUPOBBIX ITOCPEIHH-
KOB. /{7151 POM3BO/ICTBA TOPTOB 3aKOH MPEJTyCMaTprBall
COCTAaBJICHHE HA KaXIbIM ITPO/1aBAEMBbIil y4aCTOK TOPIro-
BBI JIKCT, B KOTOPOM TIPOTNIMCHIBAINCH TaKHWe JaHHBIE:
a) HAMMEHOBaHKE JOMOXO035MHA WITH CEIICKOTO 00IIe-
CTBA, WJIM TOBApPHILECTBA KPECThsIH, KOTOPHIC KYITHIIH
MpojiaBaeMbli y4acTOK C MOMOIIbIO ccyabl KpecThsiH-
cKkoro Oanka; 0) cymMMa, ¢ KOTOPOM Ha4MHAIOTCS TOP-
T'H; B) YUCISAIIMECS Ha YYaCTKE HEIOMMKH B MOJIATSIX U
MMOBUHHOCTSX; T) OOBSICHEHNS, YTO TOPT MTPOU3BOTUTCS
0e3 IepeTOPIKKH.

ComiacHO 3TOMY 3aKOHY JOJDKHUKH OaHKa WMe-
T TipaBo 10 12 gacoB mHS, HA3HAYEHHOTO JUIS TOpra,
VIUIATUTh HEJIOMMKH W PacXoibl OaHKa Ha OpraHu3a-
IIUI0 TOProB. B 3TOM ciy4ae JOMMKHMKY BO3Bpalla-
JIMCh BCE MpaBa COOCTBEHHHKA 3aJI0KEHHOTO B OaHKe
umyIecTBa. Topru CYUTAINCh HECOCTOSIBITMMUCS TIPU
YCJIOBHH, UTO, BO-TIEPBBIX, HE OYJIET KEeNaIOIIUX TOPro-
BaThCST; BO-BTOPBIX, €CIIM HE OYZIET CIemaHo Hal0aBKU
K CyMMe, C KOTOPOW HaYMHAJICS TOPT; B-TPETHUX €CIU
MOCJIe OKOHYaHHsI TOPTOB TIOKyTaTeNb He BHEC B yCTa-
HOBJIEHHBIE CPOKH HaJUIEKAIIYIO CYMMY.

[Mocne yrBepxaenus 27 HostOpst 1895 roma MHEHUS
Tocynmapcreennoro Copera «O IMyOJIMKAIUK HOBOTO
YcraBa KpecThsiHCKoTo TI03eMenbHOTO Oankay [20, No
12195], cuctema B3bICKaHUH 110 cCyiaM ObLiIa BBIITUCAHA
B TPETbEM pazjesie YIOMSIHYTOTO MMPaBOBOTO aKTa MO
HazBaHueM: «Ilmarexxu v B3bICKaHus 0 ceyaam». Kpo-
Me 3TOro, K cTatbu 45 YcraBa 6aHka ObLI0 pazpaboTaHo
oT/ieNnbHOe puiiokenue [21], kotopoe Oosiee AeTaibHO
OTIMCHIBAJIO CHCTEMY MEp BO3/ICHCTBHUS Ha 3a€MIINKOB
13 YKCIa HA3BAHHBIX B 3TOU CTaThe BOBMOKHBIX KIIMEH-
TOB 0aHKa: CeNbCKHE OOIECTBa, OTIEIBHBIC MOCEIICH-
HS, KOTOpPBIE HE COCTaBILLIM OTJEIHHOIO OOIIecTBa,
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Kak, HalpuMmep, XyTopa, TOBAPHIIECTBA U OTACIbHBIC
KkpecThsiHe. Ctarhst 62 YcraBa 00s3bIBAJIa MECTHBIC
OTJICJICHUSI B CITly4yae BOSHUKHOBEHHS 33/I0JDKEHHOCTU
TO TIJIaTeKaM «HE CTECHSTHCS HU YCIOBHSMH 00 OT/Ia-
4ye B HAeM 3eMJTH, 3AJI0KEHHON B OaHKe, HU JIPYTUMU
00s13aTeNbCTBAMH, 3aKIFOUCHHBIC 3aeMIMKamMmy». Kak
U B Cllydae C KIMEHTAaMH aKIMOHEPHBIX 3eMEJIbHBIX
0ankoB, KpecThsHCKMIT OaHK YIUTHIBAJ BO3ZMOKHOCTH
HEraTUBHOTO BO3/ICHCTBUS Ha (DMHAHCOBOE IOJIOKEHHE
MEJIKMX TOBAapOIPOU3BOIUTEINCH TaKUX (PaKTOPOB, KaK
HEeypoXKal, ToXkap, HaBOJHEHNE, TPaI00UTHe, YHHITO-
JKEHHE TIOCEBOB BPEIHBIMUA HACEKOMBIMH, CMEPTU WA
TSDKETION OOJIe3HM 3aeMInKa-IoMoxo3siiHa. MiMeHHO
ATOT MOTHB MIMEJN 3Ha4eHUE NP PEIIeHNH BOIPOCca O
MIPEIOCTABICHUH HENOMPAaBHOMY 3aeMIIHUKY OIpe/e-
JIEHHBIX CTaTbe 85 JBIOT «C TEM, YTOOKI OOIIast Co-
BOKYITHOCTH OTCPOYEHHBIX WJIA PACCPOUEHHBIX TTO CCY-
Jie TUIaTe)Kel He MPEBBIIas YEThIPEX IONYTOMIMYHBIX
B3HOCOBY [22, Ne 12195]. Jlnst momonHEeHUsI B3HOCOB,
HE yIIa9eHHBIX B CPOK, CEJbCKHE OOIIEeCTBa, OTAEIb-
HBbIE TIOCENICHHWST ¥ TOBApPUINECTBA OTBEYATH IEpel
0aHKOM MO TPHUHLMUIY KpyroBoil mopyku. MmenHo
KOJUTEKTHBY HaJUIeXKaJI0. COTTIACHO cTaThl 86 YcTaBa,
OIPEETSTh Pa3Mepbl MPUUYUTAIONIETOCS C KaXKI0ro
W3 €r0 WICHOB IUIATEKa, B COOTBETCTBHH C IIONIA IO
KyTJICHHON FIMU 3€MJTH, a TaK)Ke Ha3Ha49aThb CPOKH YIS
cOopa marexeit o yactsiM. COOTBETCTBYIOIINI KO-
JIGKTHB MMeJI IpaBo: 1) oOparars Ha odecreueHne Wi
Ha BO3MEIIEHNE HEIOMMKH YacTh YpOXKasl WM WHOU
JIOXOJT C TIPHHA/IJISKAIIETO HEAOUMIIMKH ydacTKa Ky-
TUIEHHOM 3emiu; 2) MpojaBaTh Ty 4YacTh JABMKHMOTO
MMYIIIECTBA WIJIM BO3BEIEHHBIX HA YYaCTKE CTPOCHHIA,
KOTOpBIE HE COCTABIISIIOT HEOOXOMMOCTH B €TI0 XO35H-
cTBE; 3) BpeMEeHHO 0TOOpaTh OT HEAOUMIIMKA TIPHUHA-
JISKABIIUH €My yYacTOK WJIM YacTh €r0 C IeNbI0 HC-
MOJIB30BAHUSI MOJYYEHHOTO JI0XOHa JUISl ITOTIOJHEHUS
CPOYHBIX TUIATEKeW W HETOMMKH, BIPEIb JI0 YIUIAThI
nocjenHei, Ho He Oojee, KaKk Ha CPOK MPHHATOTO B
o01ecTBe, OTISIBLHOM MOCEICHUH WIIM TOBAPHUILIECTBE
ceBoobopota. Crarbs 89 YcTaBa Boznaraia Ha 3eMCKUX
Ha4YaJbHUKOB M Ye3IHBIE ChE3/Ibl 00S3aTeIbCTBO HAM-
30pa 3a MPaBHJIBHOCTHIO JEUCTBUN CEITLCKUX M TOBA-
PHIIECKUX CXOIOB, CEIBCKUX CTAPOCT M BBHIOOPHBIX
OT TOBapHILECTB OTHOCHTENFHO Mep BO3ICHCTBHS Ha
HEHCIPaBHBIX IDIaTEIbIIMKOB. Hepenko Mepu Bo3eii-
CTBUS HA IOJDKHUKOB U3 CPE/IbI HETIPUBHIICTUPOBAHHBIX
COCJIOBHI, KOTOPBIE, COOCTBEHHO, M KaK YK€ yIIOMUHa-
JIOCh, OCHOBHBIMH KJIFieHTaMu KpecThsiHCKOTO OaHKa,
XapaKTePU30BAINCh KpaHel jkeCcTOKOCThI0. OnuH 13
MpUMepPOB (PU3MUECKOTO HACHIUS HaJA JOJDKHUKAMU
TOCYIapCTBEHHBIX YUPESIKACHHH, KOTOPHIM OBLT TOT ke
Kpectpsiackuii 6ank, mpusena B urone 1883 rona razera
«Pycckuil kypbep». «Korga KynayHble apryMeHThI He
JICHCTBYIOT, — THCaja OHA, — HEUCIIPABHOTO TLIATEIhb-
[IMKa OTHPABJISIOT B BOJIOCTh U CAXKAIOT B KYTY3KY».
BbeiBanm cirydan, M CKOJIBKO pas3, UTO «TyJa 3arupaid
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YeNoBeKa, TPyJaMHd KOTOPOTO KOPMHUIIACh BCSI CEMBL...
Kora sxe 1 mocie Bcero 3Toro OUThs, ToJI01a U X001
J0OJI'K BCC-TaKW HCYIUIQUCHHBIC, TOTAa HAYaJIbCTBO OT-
TIPABIISIETCS 110 XaTaM HENCIIPABHBIX KPECThSIH U 3aXBa-
TBIBAET y HUX BCSAKYIO BEIlIb, MPECTABISIONIYIO XOTh
KaKyH-HHOY/Ib IICHHOCTh. 3aTeM OOBSBIISIOT, YTO €CIIU
Yyepe3 CTONBKO TO JTHEH JIEHbI'M He Oy/TyT BHECEHBI, BCE
3axBa4€HHOE MMYIIECTBO OyJeT MPOJaHO C ayKI[HOH-
HOTO TOpray [23].

Hwugero momoOHOTO HE OBLIO B OTHONIEHUSX TIPH-
BUJISTHPOBAHHBIX COCIIOBUW, KOTOpbIE OBUIM KIIH-
entamu JlBopsHckoro 6anka. «B monoxenue o [o-
CyIapCTBEHHOM JIBOPSTHCKOM 3eMeIhbHOM OaHKe»,
KOTOpOe OBLIO YTBEPIKJIEHO HMIIEPATOPOM 3 HIOHS
1885 roma, maxke TEPMHUHOJIOTHS, HCTIONb3yeMasl 3a-
KOHOZATeJIeM B OTHOIICHWH KIMEHTOB DTOTO OaHKa,
MaJIo MOXOJUJIa Ha T€ HOPMBI IIPaBa, KOTOPbIE ObLIN
XapaKTCPHbIMU B OTHOLICHUW HETIPHUBUJIICTUPOBAH-

HbIX cocyioBuil. Tak, B ynomsiHyToM «Ilonoxenun»
HET Jaxke paszieina, B KOTOPOM OBl ymoTpeOmscs
TEPMHUH «B3bICKaHUE». BmecTo Hero ynorpebinsercs
Oosee msirkasi (GOPMYJIUPOBKA — «OTBETCTBEHHOCTh
110 3aliMam». DTa OTBETCTBEHHOCTb TOXKE MPEAIIoa-
rajia mpojaxy MMYIIECTBAa HEHCIPaBHBIX IJIATEIIb-
LIMKOB C ayKIIMOHA, OJTHAKO KaXJbIi TBOPSTHUH MOT
paccuuTHIBaTh Ha «JIBTOTHI B YIJIATE CIEAYIOLIUX C
HEro CpOYHbIX IuiaTexeil». Eciau B oTHOMEHNH He-
MIPUBUJIETUPOBAHHBIX COCJIOBUM 3aKOH TMpeaycMma-
TpHUBaJI KOHKPETHBIE IPUUUHBI [IPEIOCTABICHUS OT-
CPOUYKH B IJIaTeXaX, TO OTHOCHTEIHHO JIBOPSH CT.
54 «IlonoxeHus» OorpaHUYUBaIACh JIHIIb YIIOMHUHA-
HUEM «4pe3BbIYaiHbIX OCICTBUI», «IIOCTUTIINX 3a-
JoXeHHbIe UMeHH». [IpenocraBnennas naprora ja-
BaJla BOBMOXKHOCTD 3a€MIIMKY OTCPOYHUTH BHECEHHE
COOTBETCTBYIOIUX IJIATEXKEH «Ha TpU roza He Ooee
JIBYX TIOJYTOJUYHBIX TaTexei» [24, Ne 3016].

Tabmuna 1. [narexu no ccynam 3aeMIMKoB J{BopstHCKOTO 3eMenibHoro Oanka B 1906 — 1913 rr.

ITepeuncneno B
Buner miarexeit Hauucneno |Iloctymumo| % JIBTOTHBIE U OCTa- | % OT HAUUCJICHHOIO
JIOCh B HEJIOUMKE

OuepenHsie 274477 80048 29,2 194429 70,8
[Ipocpouennsle B pene- 281513 41838 14,3 239675 85;1

J1ax JIbTOTHOTO CPOKa

[Ipocpouennsie nocie 202579 140978 69,6 61601 30/
JILTOTHOT'O CPOKa

Hcrounuk: [27, c. 394].

I/IHTepeCHI)IC JaHHBIC O HCIIOJIHEHUHU CBOHX 0651-
3aTCJIbCTB MPUBUJIICTUPOBAHHBIMU COCJIOBUAMU NIEPEI
CBOMM KpPEIWTHBIM YUYpPEXKICHHEM OBbLIM MONTy4YECHBI
A.M. AHDUMOBBIM, KOTOPBII TPOaHAITUZUPOBAIT COOT-
BeTCTByHOIIUE JaHHbIe 3a 1906 — 1913 rr. (Tadm. 1).
Kax Bumum, ko Bceil HAYMCICHHONH CyMMEBI CBOEBpE-
MEHHO TOCTYyImiIO Bcero 29,2% mmarexeil u, coot-
BETCTBCHHO, NEPEHYUCIICHHBIC B JIbIOTHBLIC WJIM OCTa-
JIOCh B HEJOMMKE JIbBUHAS uX 1071 — 70,8%. W3 uncia
MPOCPOUYEHHBIX B Mpeleaax JIbIOTHOIO CpOKa B Tede-
Huu 1906 — 1913 rr. Ha OGaHKOBCKHUE cUeTa MOCTYIHIO
Bcero 14,8% namiexareit cymMbl, Toraa Kak 85,2 %
Joira ObIJIO MEPEYrCICHO B JBIOTHBIE WIIM OCTAIO0Ch
B HenmouMke. Jlake M3 4uciaa MPOCPOYCHHBIX IOCIIES
asrotHoro cpoka 30,4 % COOTBETCTBYIOIIHUX CPEICTB
Ha OaHKOBCKHME cueTa Tak 1 He Obu1o BHeceHo. Hecmo-
Tps Ha XPOHUYCCKUEC HECIUIATCIKU JBOPSIHCKUE UMCHUA
penko mpojaBaiiuck ¢ ToproB. B Ilonrasckoit ryoep-
HUH, Hanpumep, 10 1891 roxa He ObUIO HU €IMHOTO
ciyyas Takod npopaxu. 3a 10 ger (1891 — 1990 rr)
Ha Toprax u3 1316 nmenwuii Obi10 ipogaHo 26, 4To co-
cTaBiseT Bcero okoio 2 % [25, ¢. 136]. Eciu u ObLau
npoaaKu ¢ TOproB HMEHUMN HCUCIIPABHBIX IJIATCIIbIIA-

20

KOB M3 YMCJIa [IPUBMIETUPOBAHHBIX COCJIOBHUM, TO 3TO
ObUTH, KaK MPaBHJIO, MEJKOIIOMECTHBIE IBOpSHE, HE
HMMEBLINE 3HAUYUTEILHOTO OJIIUTHYECKOro Beca. VHble
MOAXO0AbI pyKoBoACTBa J[BopsiHCKOrOo OaHKa M, COOT-
BETCTBEHHO, MUHHCTEpCTBA (PUHAHCOB, B HEMOCPE-
CTBEHHOM IOJYMHEHUH KOTOPOTr'0 HAXOIWIIUCh BCE IO-
CydapcTBEHHbIE OaHKHU, ObUIM K M3BECTHBIM Bcel Poc-
CHHU BIMATEIbHBIM JaTtudyHaucrtam. Tak, B OZHOM U3
PETHOHAIbHBIX M3JaHUI OOILECTBa CEJILCKOIO XO3sH-
ctBa FOxHOI YKpanHBI COOOIIANOCH, YTO HaKaHYHE
[lepBoit MupoBoit BOWHBI 10dTH [IBOpSHCKOMY OaHKY
ka3t ALA. Kypakuna nocrurmu 114 Teic. pyOneit; 6a-
poreccol E.H. Kpronenep-Crpyse — 150 Thic. pyOneii;
A.A. MargeeBa — 100 toIc. pyOneii; E.JI. bpazonp —
56 thIc. pyoOneii; ka3 C.J[. OboneHckoro — 52 Thic.
py6mneii; rpada M.A. YBaposa — 49 tric. pyOelt u T.11.
[26, c. 53].

Ho kak HM cTapainuch NpaBUTEIbCTBEHHBIE KPY-
I'M camozep:kaBHOH Poccun 3aliMTUTh C TOMOIIBIO
JBIOTHOTO KPEIUTOBAaHWS U HPSMBIX, B HapyLICHHUE
VYeraBa GaHka, CIydaeB CIIMCAHUS 10JITOB MO UIIOTEY-
HOMY KpEIHTY, CIIACTH IBOPSHCKOE 3eMJIEBIaACHHE OT
paspylueHust BcieAcTBUE HEI(PPEKTUBHOTO HCIOINb-
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30BaHUS MPUBHJICTUPOBAHHBIMU COCJIOBUSIMH CBOETO
3eMeNIbHOTO (DOH/IA TaK U HE YJIAJIOCh. TaKk B TCUCHUU
1887 — 1912 rt. 1BOpsIHE €BPONENCKOI YaCTH UMITEPUHI
notepsii 39,5% npuHANIeKABIINX paHEE UM CEllb-
CKOXO3STUCTBEHHBIX yroaui [27, c. 358].

BoiBoabl. M3 Bcero BBINIEU3IOKEHHOTO MOXK-
HO CJeNaTh BIIOJIHE OJHO3HAYHBIA BBIBO: HauOoIee
JKECTKHE YCJIOBHSI B3BICKAHHUS 3aJI0JDKCHHOCTH TIO
WIIOTEYHBIM KPEUTaM CaMOJICPIKaBHsI TIOCIIe OTMEHBI
B 1861 romy KpemnocTHOro npapa ycTaHOBUIIO HIMEHHO
JUTsl HanOoJtee 00e310JIEHHON He TOJIBKO ¢ SKOHOMUYE-
CKOM, HO Y TIOJIMTUYECKOW TOUEK 3PEHUSI YaCTHU CBOUX
rpakJaH, KOMMH SIBJISUTUCH TaK HAa3bIBAEMBIC CEIIbCKHE
cocnoBusi. U ecim 1axke B 3TUX HEPABHBIX YCIOBUSIIX
OpTaHM3AIMU CEIbCKOXO3IHCTBEHHOTO MPOU3BOICTBA
KPECThSIHCTBO B CBOCH OCHOBHOM Macce HE TOJBKO
COXpaHSJI0, HO U PACIIUpPSUIO CBOE 3EMJICBIAJICHUE,
TO 3TO JIMIIHUIA pa3 CBUICTEIILCTBYET O HEBEPOSITHOM
YIHOPCTBE MEJIKHX TOBApPOIPOU3BOAUTEIICH HCKATh U
HAXOJIUTh CHOCOOBI PEIICHUS] CBOUX XO3SIMCTBEHHBIX
po0JIeM, UCIIONB3YS JUIS ATOTO HE TOJBKO TPYAOBBIC
pecypchl CBOEH ceMbH B X0JI¢ pabOThI CEITLCKOXO03s1H-
CTBEHHBIX pabOT MO MPUHIIUIY «OT 3apH JI0 3apu», HO
U KPEIWUThI YIIOMHHABIIErocs paHee KpecThsHCKOro
M03eMENTbHOTO OaHKa.
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Articolul este consacrat problemei raspunderii disciplinare a parlamentarilor. Este analizata doctrina, legislatia nationald
si europeana in domeniu, precum si jurisprudenta Curtii Constitutionale a Republicii Moldova. In final, se argumenteaza
necesitatea delimitarii raspunderii disciplinare de rdspunderea constitutionald si asigurarea dreptului deputatilor de a ataca
deciziile cu privire la aplicarea masurilor disciplinare, in plan intern si extern.

Cuvinte-cheie: deputat, disciplind  parlamentard, abatere disciplinarda, sanctiune disciplinard, raspundere
constitutionala, cale de atac.

DISCIPLINARY RESPONSIBILITY OF PARLIAMENTS

The article is devoted to the problem of the disciplinary liability of the parliamentarians. It includes an analysis of the
doctrine, national and European legislation in the field, as well as the case law of the Constitutional Court of the Republic
of Moldova. Finally, it is argued the necessity of delimiting the disciplinary responsibility from the constitutional respon-
sibility and ensuring the right of the deputies to attack the decisions regarding the application of the disciplinary sanctions,
internally and externally.

Keywords: parliamentary, parliamentary discipline, disciplinary misconduct, disciplinary sanction, constitutional lia-

bility, appeal

Introducere. Potrivit doctrinei, statutul deputa-
tului presupune totalitatea drepturilor, obligatii-
lor, garantiilor si responsabilitatilor cu care este abili-
tat deputatul intru realizarea mandatului parlamentar
obtinut ca urmare a exprimarii vointei corpului elec-
toral in contextul exercitarii suveranitatii nationale
[1, p. 279].

Din momentul validarii mandatului alesii sunt in
serviciul colectivitatii care i-a desemnat, drept pentru
care au ca principala sarcina rezolvarea tuturor pro-
blemelor de interes public ce apar si care tin de viata
statului. Importanta unei asemenea activitati l-a de-
terminat pe legiuitor sa instituie o protectie menita sa
le garanteze siguranta si deplina libertate a exercitarii
mandatului.

Insa protectia oferita de lege impune i 0 anumita
conduita din partea alesului pe tot parcursul derularii
mandatului sau. El este obligat sa respecte Constitutia
si legile tarii, sa se supuna regulilor de curtuazie si
disciplina si sa nu foloseasca in cuvantul lui sau in
relatiile cu cetafenii expresii injurioase, ofensatoare
ori calomnioase. In acelasi timp, alesul trebuie sa-si
indeplineasca atributiile cu buna-credinta si fidelitate
fata de tara si colectivitatea care 1-a ales, sa dea dova-
da de probitate si discretie profesionald, de cinste si
corectitudine. Incalcarea cu vinovatie a unor aseme-
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nea obligatii atrage in mod firesc raspunderea acestu-
ia [14, p. 26].

In context sunt relevante dispozitiile art. 15 din
Legea despre statutul deputatului in Parlament [9],
deputatul este obligat sa respecte cu strictete Consti-
tutia, legile, normele etice si morale. De asemenea,
deputatul este dator sé fie demn de Increderea alega-
torilor, sa contribuie prin exemplul personal la intéri-
rea disciplinei de stat, la Indeplinirea obligatiilor ci-
vice, la asigurarea drepurilor omului si la respectarea
legislatiei.

Scopul studiului. Pornind de la cele mentionate
in prezentul studiu ne propunem realizarea unei ana-
lize succinte a raspunderii disciplinare a deputatilor,
in vederea conturdrii cadrului normativ ce o regle-
menteaza, reliefarii temeiurilor de survenire si a
sanctiunilor aplicabile, valorificand in acest sens
doctrina, legislatia nationald si europeand, precum
si jurisprudenta Curtii Constitutionale din Republica
Moldova.

Rezultate obtinute si discutii. Initial, conside-
ram necesar a preciza ca spre deosebire de alte cate-
gorii de demnitari publici, legislatia in domeniu (fiind
vorba in concret despre Regulamentul Parlamentului
Republicii Moldova [10] /in continuare Regulament/
si Legea despre statutul deputatului in Parlament nr.
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39/2005), nu prevede expres raspunderea disciplinara
a deputatilor. Cu toate acestea, Legea cu privire la sta-
tutul persoanelor cu functii de demnitate publica nr.
199/2010 [8] stabileste in art. 23: ,,(1) Demnitarul isi
exercitd mandatul cu buna-credinta. In cazul incélcarii
acestei prevederi, demnitarul poartd raspundere per-
sonala. (2) Incalcarile comise in exercitiul mandatului
atrag raspunderea disciplinara, civila, contraventiona-
1a sau penald in conditiile legii.” De aici deducem ca
Legea-cadru prevede expres ca demnitarii publici (din
categoria carora fac parte si deputatii) sunt pasibili de
raspundere disciplinara [12, p. 58; 13, p. 220].

Pornind de la faptul ca statutul fiecarei demnitati
publice este reglementat distinct prin legi speciale,
evident ca si disciplina deputatilor, in calitatea lor de
demnitari publici, 1si are cadrul sdu juridic special.
In context, Regulamentul Parlamentului contine un
capitol distinct (Capitolul 11) consacrat interdictiilor
si sanctiunilor aplicate deputatilor. Specificul aces-
tui cadru juridic rezida in aceea ca legiuitorul nu
opereaza expres cu astfel de notiuni ca ,,raspundere
disciplinara”, ,abatere disciplinard”, ,,sanctiune dis-
ciplinara”. In opinia noastra, acest fapt nu exclude
raspunderea disciplinara a deputatilor (intrucat dis-
ciplina este indispensabild oricdrei activitati umane),
ci doar accentueaza specificul si caracterul distinct al
acesteia. Deci, interdictiile (inclusiv incélcarea altor
prevederi ale Regulamentului) si sanctiunile preva-
zute in cuprinsul Regulamentului, contureaza indubi-
tabil institutia raspunderii disciplinare a deputatilor
(moment atestat si de alti cercetatori autohtoni [2, pp.
122-123])).

Existenta unei astfel de institutii este confirmata si
de faptul ca, in general, atat doctrina, cat si legislatia
opereaza cu institutia raspunderii disciplinare a
functionarului public, care dispune de o serie de tra-
saturi definitorii, precum urmeaza [3, p. 5]:

1) are un caracter strict personal, nefiind de conce-
put o raspundere disciplinara pentru fapta altuia sau o
transmitere a ei asupra mostenitorilor;

2) este o forma de raspundere independenta de
toate celelalte forme de raspundere juridica;

3) este o raspundere de drept public; intervine nu-
mai in cazul savarsirii unei abateri disciplinare cali-
ficatd ca atare prin norme legale, deci in cadrul unor
raporturi de drept public;

4) subiectul activ este un functionar public, iar
subiectul pasiv este autoritatea publica la care acesta
este Incadrat;

5) procedura de cercetare, aplicare si constatare a
sanctiunilor disciplinare sunt supuse unor norme spe-
ciale;

6) abaterile si sanctiunile disciplinare sunt preva-
zute prin norme cu putere de lege.
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Evident, in cazul rdspunderii disciplinare a
deputatilor unele dintre aceste trasaturi lipsesc (bu-
ndoard, abaterile disciplinare nu sunt expres regle-
mentate etc.), fapt determinat in mare parte de speci-
ficul statutului acestor demnitari publici si mandatul
pe care il exercitd acestia. In context, atragem atentia
ca In doctrina constitutionala se considera ca raspun-
derea disciplinard a deputatilor nu are nimic comun
cu raspunderea disciplinara din dreptul muncii, parla-
mentarii neavand calitatea de subiect al abaterii dis-
ciplinare pe baza unui contract de munca [5, p. 243].
Dezvoltind aceastd idee, subliniem ca chiar daca
deputatii nu activeaza in baza unui contract de mun-
ca, ei totusi sunt obligati sa respecte disciplina parla-
mentard, prin aceasta contribuind la buna desfasurare
a activitatii organului legislativ (autoritate publica in
cadrul careia activeaza).

Referindu-ne nemijlocit la interdictiile impuse
deputatilor, precizam ca potrivit art. 132 din Regula-
mentul Parlamentului, deputatilor li se interzice:

a) proferarea de insulte, amenintari sau calomnii
atat de la tribuna Parlamentului, cat si din sala de se-
dinte;

b) dialogul intre vorbitorul aflat la tribuna si per-
soanele aflate in sal;

¢) convorbiri la telefoane mobile in sala de sedinte
a Parlamentului in timpul sedintelor in plen;

d) tulburarea dezbaterilor sau crearea agitatiei in
sala de sedinte;

d') accesul in incinta Parlamentului si in incaperile
in care se desfasoara sedintele in plen ale Parlamen-
tului si ale organelor sale de lucru cu echipamente
portabile de amplificare a sunetului gi/sau cu oricare
alte obiecte ce ar putea fi folosite pentru tulburarea
ordinii si/sau intreruperea lucrarilor sedintelor Parla-
mentului;

d?) blocarea tribunelor, blocarea accesului in sala
de sedinte, blocarea sau limitarea accesului la micro-
foane, sau crearea unor conditii de imposibilitate a
continudrii sedintelor plenare ale Parlamentului;

e) orice actiuni ce pot impiedica desfasurarea nor-
mala a lucrarilor Parlamentului.

Prin urmare, aceste interdictii contureaza un sis-
tem de abateri disciplinare pentru comiterea carora
deputatii sunt sanctionati disciplinar. In acelasi timp
insa, atragem atentia la prevederile art. 133 din Regu-
lament, care stabilesc o serie de sanctiuni ,,pentru in-
calcarea de catre deputati a prevederilor Regulamen-
tului”. Deci, din interpretarea acestei norme se poate
deduce ca abaterile disciplinare ce pot fi comise/ad-
mise de catre deputati nu se reduc doar la Incilcarea
interdictiilor prevazute in art. 132 din Regulament, ci
cuprind orice incélcare a prevederilor Regulamentu-
lui. In linii generale, acestea pot fi identificate por-
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nind de la sanctiunile prevazute de Regulament (in
art. 133) si a modului de aplicare a acestora, dupa
cum urmeaza: a) avertismentul; b) chemarea la ordi-
ne; ¢) retragerea cuvantului; d) lipsirea de cuvant pe o
durata de pana la 5 sedinte; ) eliminarea din sala de
sedinte; f) interzicerea participarii la sedintele plenare
pe o duratd de pana la 10 sedinte.

Detaliind, precizam cé la prima Incalcare de catre
deputat a prevederilor Regulamentului, presedintele
sedintei il avertizeaza si 1l invita sa respecte Regu-
lamentul. Potrivit art. 135 din Regulament deputatii
sunt chemati la ordine, de catre Presedintele sedin-
tei, in cazul 1n care: a) nu iau In considerare avertis-
mentul presedintelui sedintei si continua sa se abata
de la Regulament; b) se cearta cu alti deputati sau alti
participanti la sedinta; ¢) folosesc gesturi si un limbaj
ofensator; d) se abat de la tema pusa 1n discutie; e)
care tulbura ordinea sedintei in alt mod.

Cu toate acestea, in virtutea art. 136 din Regula-
ment, Presedintele sedintei poate, inainte de a chema
la ordine un deputat, sa-1 invite sa-si retragd sau sa
explice cuvintele care au generat incident si care pot
conduce la aplicarea sanctiunii. In cazul in care cu-
vintele intrebuintate au fost retrase sau regretate ori
explicatiile date sunt apreciate de presedintele sedin-
tei ca satisfacdtoare, sanctiunea nu se mai aplica.

O alta sanctiune aplicabila deputatilor este retra-
gerea cuvantului si lipsirea de cuvant. Astfel, in
baza art. 137 din Regulament, Presedintele sedintei
poate retrage cuvantul deputatului: a) care, dupa
chemare la ordine, continua sa tulbure ordinea sedin-
tei; b) care 1si continud comunicarea peste termenul
stabilit si nu respectd indicatiile presedintelui de a 1n-
cheia comunicarea.

Daca deputatul, dupa ce i s-a retras cuvantul, in
cadrul aceleiasi sedinte comite aceleasi incalcari, Par-
lamentul il poate lipsi de cuvant.

O sanctiune mai aspra este eliminarea din sala
de sedinte (art. 138 din Regulament), care poate fi
aplicata deputatului daca: a) in timpul sedintei, chea-
ma la folosirea fortei sau o foloseste el insusi; b) pe
parcursul sedintei, profereaza insulte, calomnii sau
amenintari publice la adresa Presedintelui Republicii
Moldova, deputatilor, membrilor Guvernului sau al-
tor persoane; ¢) voteaza, prin mijloace electronice, in
numele altui deputat; d) blocheaza, prin diferite mo-
dalitati, tribuna sau microfoanele din sala si continua
sa sfideze autoritatea presedintelui sedintei.

Deputatul astfel sanctionat este obligat sa se con-
formeze imediat si nu poate reveni 1n sedinta plena-
ra pana la incheierea acesteia, cu exceptia cazului in
care acesta comunica regretul sau pentru faptele co-
mise si se obliga sa respecte Regulamentul si ordinea
in sedinta.

24

In cazul in care deputatul sanctionat cu elimina-
rea din sald nu paraseste benevol sala de sedinte ori
daca acesta a fost sanctionat repetat In aceeasi sesiune
cu eliminarea din sala de sedinte, Parlamentul poate
aplica sanctiunea interzicerii de participare a aces-
tuia la sedintele plenare pe o duratd de pana la 10
sedinte (art. 139 alin. (1) din Regulament).

Daca si dupa aplicarea sanctiunii de interzicere a
participarii la sedintele plenare deputatul nu parases-
te benevol sala de sedinte, presedintele sedintei va
anunta o intrerupere.

O altda masura ce poate fi cumulata cu aceasta sanc-
tiune este anularea indemnizatiei prevazute de lege
pe Intreaga durata de aplicare a sanctiunii interzicerii
participarii la sedintele plenare. Totodata, el pierde si
10% din salariu pentru fiecare sedinta, incepand cu
ziua urmatoare celei in care a fost aplicata sanctiunea,
dar nu mai mult de 75% din salariu.

Sanctiunea interzicerii participarii la sedintele
plenare poate fi totusi ridicata de Parlament in orice
moment, la propunerea Presedintelui Parlamentului,
a unei fractiuni parlamentare, la adresarea scrisa sau
publica a deputatului sanctionat, prin care acesta co-
munica regretul sau pentru faptele comise si se obliga
sd respecte Regulamentul si ordinea 1n sedinta.

In cazul in care deputatul nu executd benevol sanc-
tiunile aplicate de Parlament de eliminare din sala de
sedinte sau de interzicere a participarii la sedinte-
le Parlamentului, executarea se asigura de serviciul
special al Parlamentului, care indeamna deputatul sa
paraseasca sala de sedinte, escortandu-1 din sala (art.
139! din Regulament).

Neexecutarea cerintelor presedintelui sedintei si
ale colaboratorului serviciului special al Parlamentu-
lui de parasire a silii de sedinte se sanctioneaza cu
pierderea a 25% din salariu si din alte indemnizatii
pentru luna urmatoare.

Opunerea de rezistenta sau insultele aduse colabo-
ratorului serviciului special al Parlamentului in lega-
turd cu solicitarea de a parasi sala de sedinte a Parla-
mentului de catre deputatul vizat se sanctioneaza cu
pierderea a 50% din salariu si din alte indemnizatii
pentru luna urmatoare. Ultimele doua sanctiuni se
aplica de catre Presedintele Parlamentului.

Dupa cum se poate observa, aplicarea sanctiunilor
fata de deputati este data in competenta diferitor su-
biecti, dupa cum urmeaza [11, p. 37]:

- sanctiunile prevazute la art.133 alin. (1) lit. a)-d)
— se aplica de catre presedintele sedintei,

- sanctiunile de la art. 133 alin. (1) lit. e) si f) —se
aplica de Parlament, cu votul majoritatii deputatilor
prezenti, la propunerea presedintelui sedintei sau a
unei fractiuni parlamentare,

- sanctiunile prevazute la art.133 alin.(1) lit.a)-c)
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— pot fi aplicate si In scopul mentinerii ordinii in se-
dintele comisiilor de citre presedintii acestora.

Totodata, importante momente la capitolul dat
sunt prevazute in art. 16 alin. (2) din Legea despre
statutul deputatului in Parlament nr. 39/2005 in care
este stabilit ca participarea deputatului la sedintele
Parlamentului i ale comisiei permanente din a carei
componenta face parte este obligatorie. In cazul in
care deputatul nu se poate prezenta din motive in-
temeiate la sedintele Parlamentului sau ale comisiei
permanente, este obligat sa aduca la cunostintd Bi-
roului permanent sau secretarului comisiei respective
motivele absentei sale.

Orice absenta a deputatului care nu tine de exer-
citarea atributiilor functionale ale Parlamentului si
ale comisiei permanente din care face parte se con-
sidera absenta fara motiv intemeiat. Absenta deputa-
tului de la sedinta Parlamentului in semn de protest
fata de un proiect sau fatd de o altd chestiune inclusa
pe ordinea de zi, anuntata de deputat personal sau in
numele fractiunii in sedinta in plen a Parlamentului,
se considera, de asemenea, absenta din motive inte-
meiate.

Articolul 131 din Regulament stabileste in acest
sens ca absenta fara motiv intemeiat a deputatului pe
parcursul unei luni la 3 sedinte ale Parlamentului sau
ale comisiei permanente din care face parte se sanc-
tioneaza cu pierderea a 50% din salariu si din alte in-
demnizatii pentru luna urmatoare. Absenta fara motiv
intemeiat a deputatului pe parcursul unei luni la 4 si
mai multe sedinte ale Parlamentului sau ale comisi-
ei permanente din care face parte se sanctioneaza cu
pierderea a 75% din salariu si din alte indemnizatii
pentru luna urmatoare.

Dincolo de aceste reglementari legale, in practica
s-a lansat ipoteza cd ,.lipsa de la sedintele in plen ale
Parlamentului si de la sedintele comisiilor parlamen-
tare permanente trebuie calificata ca o incalcare fla-
granta a obligatiilor legale de a respecta Constitutia
si legile 1n vigoare, pasibild sanctiondrii sub forma
pierderii mandatului de deputat” (sesizarea Curtii
Constitutionale nr. 8b/2012). Expunandu-se pe mar-
ginea acestei sesizari Curtea Constitutionald a opinat
[7, §52-60]:

., 32. Ridicarea mandatului este incetarea fortatd,
contrar vointei deputatului, a mandatului sau. Aceas-
ta norma constitutionald nu este dezvoltata in prezent
prin norme legislative, care ar explica §i detalia me-
canismul aplicarii.

53. ..., dupa cum rezulta din norma constitutio-
nald, reglementarea cazurilor de incetare fortata a
mandatului deputatului este apanajul Parlamentului,
inclusiv ridicarea mandatului deputatului in cazul
eschivarii acestuia de la exercitarea indatoririlor
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inerente calitatii de deputat, tindnd cont de princi-
piile si spiritul Constitutiei, normele si standardele
democratice si avand in vedere practica altor state
in domeniu.

54. ..., in ceea ce priveste exercitarea mandatu-
lui de deputat, in majoritatea parlamentelor exista o
obligatie formala de prezentd, atdt in plen, cadt si in
comisie.

55. De fapt, nu exista decat cateva legislative (Se-
natul belgian si Adunarea Parlamentara a Consiliu-
lui Europei), care nu prevad o forma de participare
obligatorie si nicio penalizare pentru absente nemo-
tivate repetate. In majoritatea parlamentelor care se
confruntd cu o obligatie de prezentd, absenta poate fi
Justificatd.

56. In multe state, Parlamentul nu are dreptul de
a exclude definitiv pe unul dintre membrii sai (Cipru,
Franta, Gabon, Lesotho, Norvegia, Parlamentul Eu-
ropean, Romania etc.). In schimb, este adesea utili-
zatd in calitate de masurd disciplinara suspendarea
temporara.

57. In tarile in care excluderea definitivi este po-
sibila, motivele pentru care aceasta poate avea loc
variazd destul de puternic. In general, acestea sunt
de trei tipuri: sanctiune disciplinard, pierderea con-
ditiilor de eligibilitate, precum §i exercitarea unei ac-
si alte motive pentru care un membru poate fi exclus
din Parlament, precum ar fi cunoasterea insuficientd
a limbii oficiale, fapt ce nu permite exercitarea man-
datului de parlamentar, cum este cazul Letoniei.

58. In practica statelor pot fi distinse trei cazuri de
pierdere fortata a mandatului de deputat:

1) In unele state, parlamentarul care nu isi prezin-
ta benevol demisia poate fi exclus de catre Parlament
in cazul in care nu mai corespunde ceringelor de eli-
gibilitate sau a acceptat o functie incompatibild.

2) In anumite cazuri (de reguld, in tarile anglo-
saxone), excluderea din Parlament poate fi aplicata
ca sanctiune disciplinara finala.

Motivele excluderii — absenta nemotivata de la
sedinte, dezvaluirea informatiilor confidentiale unor
terte persoane, perturbarea ordinii sau lezarea dem-
nitatii Parlamentului — sunt in mod expres incluse in
legea cu privire la statutul deputatului sau in regu-
lamentul Parlamentului. Neglijarea indatoririlor, in
general, si absenta de la sedintele Parlamentului, in
special, sunt cele mai comune motive de excludere a
deputatului din Parlament.

In Australia, de exemplu, un membru care nu a
participat la nicio sedinta a Parlamentului pe par-
cursul a doua luni consecutive, fara autorizatie, isi
pierde mandatul. Acesta este, de asemenea, cazul in
Capul Verde (daca numarul absentelor nemotivate
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depadseste valoarea maxima stabilita in regulamentul
Parlamentului), Letonia (absenta nejustificata de la
mai mult de jumadatate din sedintele plenare ale Parla-
mentului pe parcursul unei perioade de trei luni) si
Senegal (pentru lipsa la sedintele din cadrul a doua
sesiuni ordinare). Absenta nejustificata de la toate
sedintele in una din cele doud sesiuni este, de aseme-
nea, un motiv de excludere din Parlament in Niger,
dar este nevoie de o decizie in acest sens, adoptatd
cu votul a doua treimi din membrii Parlamentului,
si de o decizie a Curtii Supreme. Excluderea poate
avea loc si pentru alte motive (disciplinare sau nu),
la cererea Biroului permanent al Parlamentului.

In India, in cazul in care un membru este absent
de la sedintele Parlamentului saizeci de zile sau mai
mult, fard a fi autorizat de catre Parlament, manda-
tul sau poate fi declarat vacant. In Australia, Consti-
tutia prevede ca deputatul este exclus din Parlament
in cazul absentei de la 21 de sedinte plenare con-
secutive, iar in cazul absentei pe parcursul a doua
luni consecutive fara permisiunea Parlamentului,
mandatul de parlamentar devine in mod automat
vacant. In Sri Lanka, perioada este de trei luni. In
Seychelles, pedeapsa se aplica in cazul in care mem-
brul titular este absent, fard permisiunea in scris a
presedintelui, pentru mai mult de 90 de zile sau in
cazul in care un deputat paraseste tara pentru mai
mult de 30 de zile, cu exceptia cazului in care acesta
dispune de autorizatia in acest sens a presedintelui
Adunarii Parlamentare.

Pierderea definitiva a mandatului in caz de ab-
sentd repetatd apare, de asemenea, in Armenia, Aus-
tria, Japonia, Thailanda si Turcia. In aceasta din
urmad, de exemplu, membrii care au fost absenti, fara
o scuzd valabila, de la cinci sesiuni intr-o perioadad
de o luna pot fi exclusi printr-o decizie a Adunarii
Parlamentare.

Desi este adevarat ca excluderea din Parlament
este, in general, aplicatd in cazul absentei repetate
in plen, in unele state si absenta repetata la sedin-
tele comisiilor pot antrena sanctiuni (Cote d’Ivoire,
Senatul francez si Portugalia). In Portugalia, mem-
brul care, fara un motiv valabil, nu a participat la
patru sedinte plenare isi pierde mandatul, in timp
ce, daca lipseste de la mai mult de patru sedinte ale
comisiilor, pierde mandatul in comisia in cauza. In
Senatul Francez, senatorul care are trei absente ne-
Justificate consecutive in comisie este declarat de-
misionat de drept i nu poate fi inlocuit pe parcursul
unui an.

Excluderea este, de asemenea, prevazuta intr-un
sir de state (de ex., India) in cazul oricarui membru
recunoscut de Parlament vinovat de comportament
neadecvat sau de alte fapte nedemne de un parla-
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mentar. Constitufia Boliviei dispune ca fiecare ca-
mera are dreptul de a exclude (temporar sau defi-
nitiv), cu o majoritate de doud treimi din voturile
exprimate, orice membru care a fost gdasit vinovat
de abateri grave in indeplinirea functiilor sale. In
Regatul Unit al Marii Britanii, un membru al Came-
rei Comunelor poate fi, de asemenea, exclus prin-
tr-o rezolutie a Camerei, anume pentru incdlcarea
codului de conduita sau a normelor disciplinare. O
asemenea excludere este insd posibila numai dupa
0 ancheta si o recomandare a Comisiei pentru stan-
darde i privilegii (“Select Committee on Standards
and Privileges”).

3) Nu in ultimul rand, in unele state, parlamenta-
rul isi poate pierde mandatul in urma unei hotarari
Jjudecatoresti.

Pierderea mandatului de parlamentar in urma
unei decizii judiciare — in general numita ,,decdde-
re” — este un scenariu pe care il gasim in aproape
toate statele. Printre exceptiile de la aceastd norma
sunt Statele Unite ale Americii §i Republica Araba
Siriana, constitutiile din aceste state dispundnd ca
doar Camera Reprezentantilor si Senatul sunt com-
petente sa examineze cazurile privind alegerea §i
calificarea membrilor lor.

Prin urmare, este necesar sa se distingd nu atdt
Intre tari in care mandatul inceteaza sau nu in urma
unei decizii judecatoresti, ci mai degraba intre cele
in care decizia instantei de judecata produce efecte
“ipso jure” §i cele in care trebuie sd fie urmata de o
decizie a Parlamentului.

59. Procedurile de excludere a deputatului din
Parlament variaza, de asemenea, foarte mult. Ade-
sea, decizia de excludere se ia de catre Parlament
cu o majoritate calificatd sau mai mare (douad tre-
imi in Statele Unite ale Americii, Israel, Argentina,
lordania; trei sferturi in Thailanda; cinci sesimi in
Finlanda). Procedura de excludere are, de cele mai
multe ori, ca punct de pornire recomandarea unei
comisii, insdarcinate cu examinarea cazului si care
raporteaza Parlamentului.

60. Practica altor state denota faptul ca numai
lipsa repetata de la sedingele in plen ale Parlamen-
tului sau de la sedintele comisiilor de specialitate
se sanctioneaza. Evident, este esential ca o exclu-
dere definitiva sa ramana o procedurd exceptiona-
ld, o sanctiune de ultim remediu, ce ar trebui sda se
limiteze strict la cazurile previzute de lege. In caz
contrar, aceasta ar putea deveni o armd periculoasa
in mdinile majoritatii parlamentare impotriva opo-
zitiei sau a grupurilor minoritare.”

Expunandu-ne pe marginea exemplelor invocate
de Curtea Constitutionald, tinem sa remarcam ca, in
general, pierderea mandatului parlamentar nu trebu-
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ie vazutd ca o sanctionare disciplinard a deputatu-
lui, ci ca o sanctionare constitutionald (ca masura
de raspundere constitutionald). Importante argu-
mente Tn acest sens pot fi atestate la D. Cozma [4,
pp- 118-119], care se pronuntd pentru acelasi carac-
ter (constitutional) al sanctiunii in cazul raspunderii
judecatorilor. Ideea de la care porneste cercetatoarea
priveste gruparea masurilor de constrangere aplicate
fata de judecatori in doua categorii: prima categorie
cuprinde masurile de raspundere disciplinara apli-
cate pentru a sanctiona formele de incalcare clasica
a disciplinei de munca (absentele etc.), in timp ce a
doua categorie — masurile de raspundere constituti-
onala ,la baza cdrora ar sta incdlcarea unor reguli
si norme speciale, de naturd etico-morala sau ne-
respectarea cerintelor speciale impuse judecatorilor
ca titulari ai puterii publice” [16, pp. 120-121]. In
context, in doctrind, mai exista voci care sustin ca
eliberarea din functie a judecatorilor este o mdsu-
ra de raspundere constitutionala [17, p. 260; 18, p.
186]. Acelasi lucru, in opinia noastra, este valabil
si pentru deputati, intrucat, in esenta, raspunderea
disciplinara trebuie Inteleasa ca avand un rol de dis-
ciplinare a deputatului (prin avertisment, mustrare
etc.), in timp ce raspunderea constitutionala — ca o
masurd de incetare a mandatului acestuia (moment
asupra cdruia ne vom opri ceva mai jos).

Revenind la problema abordatd — sanctionarea
absentelor deputatilor cu pierderea mandatului — no-
tam ca Curtea Constitutionald a facut unele preci-
zari. Astfel [7]:

,61. ..., spre deosebire de absentele nemotivate,
protestul parlamentar constituie, eminamente, o ab-
sentd motivata politic, fiind o metoda de lupta po-
litica, o actiune a unui deputat sau a unui grup de
deputati, ca riposta la o anumitd actiune a majorita-
tii, prin care se exprimd o manifestare, farda acte de
violenta, a opozitiei impotriva unor acte sau decizii
care sunt considerate ilegale sau contrare interesu-
lui comun, cu scopul de a obtine cedari.

62. Curtea considerda ca sintagma , ridicarea
mandatului” nu este aplicabila actiunilor de protest
parlamentar in cadrul activitatii politice a deputa-
tului care nu este legata nemijlocit de procesul de
creatie legislativd, daca nu se recurge la violenta
Jfizica sau psihica.”

In acelasi timp, Curtea atrage atentia la faptul
cd este necesara reglementarea legald exhaustiva
a procedurilor de protest parlamentar, a conditiilor
si temeiurilor cand protestul parlamentar poate fi
declarat, astfel Incat sa nu existe niciun dubiu sau
confuzie Intre protest si lipsa nemotivata de la sedin-
tele Parlamentului. In acest sens, Curtea propune ca
protestul parlamentar sa fie notificat public de catre
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deputatul vizat sau de catre presedintele fractiunii
parlamentare, cu anuntarea situatiei care l-a deter-
minat si a cerintelor pentru sistare.

In acest context si tinand cont de principiile de-
mocratiei si pluralismului politic, Curtea considera
cd ar fi contrar spiritului Constitutiei, daca ar fi in-
stituitd posibilitatea ridicarii mandatului de deputat
pentru recurgerea la anumite forme de protest parla-
mentar, instrument de lupta politica ce tine de esenta
parlamentarismului, deoarece 1n acest fel se exprima
diversitatea de opinii, chiar daca aceste drepturi pot
fi utilizate intr-o maniera obstructionista, spre a Im-
piedica sau Intarzia luarea unei decizii [7, §64].

Totodata, Curtea observa ca instrumentul pro-
testului parlamentar este utilizat, in special, de gru-
purile parlamentare minoritare. In eventualitatea
sanctiondrii cu ridicarea mandatului, exista riscul ca
libertatea politicd a opozitiei sa fie obstructionata de
majoritatea parlamentard, contrar standardelor de-
mocratiei si pluralismului politic ce impun proteja-
rea opozitiei impotriva presiunilor majoritatii.

Pe de alta parte, lipsirea colectiva a unui grup de
deputati de mandatul de deputat este inadmisibila,
fiind contrard semnificatiei mandatului reprezenta-
tiv, astfel incat urmeaza a fi luata o decizie individu-
ald pentru fiecare deputat in parte [7, §66].

Dincolo de particularitatile invocate si explica-
te de Curte, in opinia noastrd, pentru absente ne-
motivate deputatii nu ar trebui sa fie sanctionati
cu pierderea mandatului (ca masurd de raspunde-
re constitutionala), Intrucat aceasta reprezintd in
esenta o abatere disciplinard pentru comiterea care-
ia Regulamentul Parlamentului prevede masuri de
sanctionare disciplinara, inclusiv pecuniara.

Generalizand, in baza celor expuse, deducem ca
institutia raspunderii disciplinare a parlamentarilor
este bine conturata si cu siguranta (data fiind ,,con-
fruntarea permanenta” dintre fortele politice par-
lamentare), este efectiv realizata [12, p. 56; 13, p.
224].

Dincolo de cele expuse, consideram relevanta in
contextinstitutiaraspunderiidisciplinareadeputatilor
din Parlamentul European. Astfel, chiar daca acest
for se confruntd mai rar cu probleme de disciplina
in privinta membrilor sdi (lucrarile desfasurandu-se,
de reguld, intr-o atmosfera calma, schimburile spon-
tane de replici si Intreruperile discursurilor fiind mai
putin frecvente datoritd, mai ales, varietatii limbi-
lor folosite si diversitatii traditiilor parlamentelor
nationale) [6, p. 217], totusi Regulamentul de proce-
dura al Parlamentului European [15] prevede in caz
de incélcare a prevederilor sale aplicarea de masuri
imediate: chemarea la ordine, chemarea la ordine
cu consemnarea in procesul-verbal, retragerea drep-
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tului la cuvant, suspendare sau inchiderea sedintei,
intreruperea transmisiei in direct a sedintei, elimina-
rea de fragmente din inregistrarea audio a sedintei
(art. 175), fie de sanctiuni: ,,(a) mustrare; (b) pier-
derea dreptului la indemnizatia de sedere pentru o
perioada care poate sa dureze intre doud si treizeci
de zile; (c) ..., suspendarea temporara a participarii
la toate sau la o parte din activitatile Parlamentului
pentru o perioada care poate sd dureze intre doua si
treizeci de zile (...); (d) interdictie ca deputatul sa
reprezinte Parlamentul in cadrul unei delegatii in-
terparlamentare, al unei conferinte interparlamenta-
re sau al oricarui forum interinstitutional, pentru o
perioada de pana la un an; (e) in cazul unei incalcari
a obligatiilor de confidentialitate, o limitare a drep-
turilor de acces la informatii confidentiale sau clasi-
ficate pentru o perioada de pana la un an”. Pe langa
aceasta, potrivit art. 176 alin. (6), ,,Presedintele poa-
te sa prezinte o propunere Conferintei presedintilor
in vederea suspendarii sau a retragerii unui mandat
sau a mai multor mandate interne detinute de de-
putat in Parlamentul European, in conformitate cu
procedura prevazuta la art. 21”.

Important in opinia noastrd este cd pe langa
particularitatile procedurale de aplicare a acestor
masuri imediate si sanctiuni (de catre Presedintele
Parlamentului sau de presedintii comisiilor), Regu-
lamentul prevede posibilitatea exercitarii de catre
deputati a unei cai de atac interne in fata Biroului in
termen de doud sdptdmani de la notificarea sanctiunii,
cale de atac ce suspendad aplicarea sanctiunii (art.
177). Biroul poate, in cel mult patru saptdmani de
la introducerea caii de atac sau, dacd Biroul nu se
intruneste in perioada respectiva, in cadrul urmatoa-
rei sale reuniuni, sa anuleze, sd confirme sau sa mo-
difice sanctiunea impusa, fard a aduce atingere cai-
lor de atac externe aflate la dispozitia celui interesat.
In cazul in care Biroul nu decide in termenul pre-
vazut, sanctiunea este considerata nuld si neavenita.
In ceea ce priveste calea de atac externd (pe care
Regulamentul nu o precizeaza), potrivit doctrinei [6,
p. 222], aceasta consta in posibilitatea deputatului
nemultumit de solutia Biroului sa exercite o actiune
in anulare impotriva sanctunii dispuse in privinta sa
in fata Curtii de Justitie a Comunitétilor Europene.

Concluzii. In rezultatul analizei prevederilor citate
si a compardrii cu situatia deputatilor din Parlamentul
Republicii Moldova, constatam ca dincolo de abateri,
sanctiuni si procedura aplicarii, cadrul nostru norma-
tiv nu ofera deputatilor atrasi la raspundere discipli-
nara posibilitatea de a contesta (nici in ordine interna,
nici externd) masurile si sanctiunile ce le sunt aplicate
in vederea apararii drepturilor lor, fapt ce ne duce la
ideea ca pe acest segment deputatii sunt privati de ac-
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cesul liber la justitie (in sens larg).

Pe cale de consecintd, in conditiile in care, reali-
tatea din ultimele decenii a demonstrat cat de acer-
ba poate fi ,,confruntarea” dintre majoritatea parla-
mentara si opozitie, suntem de parerea cd garantarea
independentei deputatului necesita a fi consolidata si
prin recunoasterea dreptului de acces liber la justitie
putatului de a contesta in ordine interna si externa a
actelor procedurale de atragere la raspundere disci-
plinara. O astfel de posibilitate ar consolida nu doar
independenta deputatului, pozitia per ansamblu a
opozitiei, dar si ordinea si legalitatea n cadrul forului
legislativ.
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VALOARE SI PROTECTIE
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Articolul este consacrat unei probleme deosebit de actuale — problema drepturilor si libertatilor fundamentale ale omu-
lui, sub aspectul valorii acestora si a protectiei juridice. Valoarea drepturilor si libertatilor fundamentale ale omului este
confirmata astazi mai ales de faptul ca constituie pilonul central al statului de drept. De aici, in sarcina oricarui stat demo-
cratic primordiald este asigurarea respectarii si protectiei juridice a drepturilor si libertatilor fundamentale ale omului.

Cuvinte-cheie: drepturi ale omului, libertati fundamentale, constitutie, valoarea drepturilor, protectia drepturilor, re-
stringerea drepturilor.

HUMAN FUNDAMENTAL RIGHTS AND FREEDOMS:
VALUES AND PROTECTION
The article is devoted to a very current problem - the question of human rights and fundamental freedoms, in terms of
their value and legal protection. The value of human rights and fundamental freedoms is confirmed today especially be-
cause it is the central pillar of the rule of law. From here, the task of any primordial democratic state is to ensure the legal
respect and protection of human rights and fundamental freedoms.
Keywords: human rights, fundamental freedoms, constitution, value of rights, protection of rights, restriction of rights.

ntroducere. Drepturile si libertatile fundamen-

tale ale omului si protectia acestora, au fost si
sunt piatra de temelie a legislatiei si a sistemului juri-
dic axat in jurul raporturilor sociale. Problema valorii
si protectiei drepturilor si libertatilor fundamentale
ale fiintei umane, vine din cele mai vechi timpuri.
Prin urmare, indiferent de nivelul organizarii social-
economice §i politico-juridice a comunitatii umane in
centrul acesteia intotdeauna s-a aflat omul, drepturile,
libertatile si obligatiunile lui fatd de semeni.

Diviziunea muncii si diferentierea sociala, de rand
cu polarizarea societatii in privilegiati si neprivilegi-
ati, toate deopotriva au condus spre o abordare si tra-
tare preferentiald a ceea ce numim drepturi si libertati
fundamentale. Prin urmare, situatia actuald a acestei
institutii de datoreaza unui parcurs istoric foarte in-
delungat si anevoios. Cunoasterea acestuia, In opinia
noastrd este indispensabil, intrucat doar astfel, vom
putea constientiza adevarata valoare a drepturilor si
libertatilor omului, precum si scopul acestora intr-un
stat de drept contemporan.

Scopul studiului. Pornind de la considerentele
mentionate, n cele ce urmeaza ne propunem o trece-
re 1n revista a conturarii istorice a institutiei drepturi-
lor si libertatilor fundamentale ale omului, in vederea
sublinierii valorii acesteia in perioada contempora-
na si a justificarii necesitatii protectiei sale efecti-
ve, prin intermediul diferitor mecanisme, inclusiv
constitutionale.

Rezultate obtinute si discutii. Indiferent de Epo-
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ca (antica, medie, moderna sau contemporana), ori-
cand si oriunde, de jure legea a fost si este principalul
instrument care reglementeaza protectia si limitarea
drepturilor si libertatilor individuale sau colective ale
membrilor societatii. Falimentul formatiunii feudale
si emergenta sistemului capitalist in cotidian a condus
pe parcursul catorva secole la emanciparea mentalita-
tii sociale. Miscarile eretice, apoi fenomenul Renag-
terii si Reforma au fost evenimentele care au deturnat
vechile valori dogmatice ale scolasticii medievale,
provocand nu doar un conflict religios milenar, dar
concomitent au propulsat germenii unor valori demo-
cratice.

In special, dupa Marea Revolutie Francezi din
1789, unul dintre cele mai relevante procese pe par-
cursul a doua secole in mod incontestabil a fost proce-
sul de ascensiune a drepturilor si libertatilor omului.
Acesta este motivul principal pentru care se acorda o
atentie deosebita problemelor teoretice si practice re-
feritoare la drepturile omului, la protectia si respectul
libertatilor fundamentale ale individului. Infruntind
injustitia cu toate formele ei, opunindu-se opresiunii
si diferitelor forme ale inegalitatatii sociale, cultura-
le, rasiale, intelectuale, morale sau politice, Legea
accentueaza primordialitatea omului si a drepturilor
sale naturale, inalienabile si sacre fata de arbitrariul
si excesele scandaloase ale autoritatilor si institutiilor
pe care, de altfel tot omul le-a stabilit.

Cele doua razboie mondiale, Razboiul rece si cri-
mele Tmpotriva umanitatii din statele cu un regim to-
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talitar au demonstrat lumii intregi ca problema drep-
turilor si libertatilor omului si cetateanului nu mai
este o problema ce tine de competenta doar a unui
singur stat. Indiferenta fatd de incalcarile grave ale
drepturilor omului din interiorul unui stat pune in
pericol securitatea internationald, pacea si bunasta-
rea umanitatii. Acest lucru a determinat comunitatea
umana sa realizeze pasi concreti in acest sens. Astfel,
mai intli sub egida Ligii Natiunilor, apoi sub egida
Organizatiei Natiunilor Unite, formata dupa cel de-al
Doilea Razboi Mondial, statele membre au adoptat un
sir de documente referitoare la drepturile si libertatile
omlui.

Imboldul principal, in acest sens, 1-a servit Decla-
ratia Univresala a Drepturilor Omului, adoptata la 10
decembrie 1948. Au urmal mai apoi alte doud pacte:
Pactul international cu privire la drepturile civile si
politice $1 Pactul international cu privire la drepturi-
le economice, sociale si culturale. Mai tirziu, aceste
documente de o semnificatie primordiala au fost ur-
mate de un sir de acte normative menite sa elimine
diferite forme ale discriminarii: rasiale, sociale, se-
xuale; sa inlature genocidul, comportamentul inuman
etc. Alaturi de aceste notabile reglementéri interna-
tionale, la nivel regional, statele au creat diverse or-
ganizatii, menirea carora este sa promoveze valorile
Democratiei, sa reafirme idealurile umanismului, sa
diversifice si sa detalieze lista drepturilor si libertati-
lor individuale si cetdtenesti. Importanta este si viabi-
litatea organismelor si structurilor nationale de stat si
non-guvernamentale care si-au asumat misiunea de a
asigura o reald protectie a acestor drepturi.

Consiliul Europei, in calitate de organizatie inter-
guvernamentald, fondata la 1948, a infiintat si dezvol-
tat un sistem original de protectie a drepturilor omului.
Baza acestuia este Conventia europeand pentru apa-
rarea Drepturilor Omului adoptatd la Roma in ziua
de 4 noiembrie 1950. Apoi au urmat 11 Protocoale fa-
cultative la Conventie, Carta Sociald Europeana etc.
Conventia consfinteste, alaturi de celelalte acte inter-
nationale, o serie de drepturi si libertati ale omului,
printre care: dreptul la viata; dreptul la respectarea
vietii private si familiale; dreptul la casatorie; liber-
tatea de exprimare; libertatea de gindire, de consti-
inta si de religie etc. Un loc central in cadrul acestor
norme cu caracter juridic international este rezervat
drepturilor si libertatilor fundamentale ale omului si
cetateanului in contextul procedurii penale.

Prabusirea sistemelor totalitare a condus inevitabil
spre dezintegrarea Uniunii Sovietice si a blocului so-
cialist. Prin declarari de Suveranitate si Independenta
sau creat state noi, altele au iesit de sub tutela Me-
tropolei, iar prin extinderea Democratiei, s-au oferit
sanse reale de integrare europeana. Una din conditiile
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Consiliului Europei vizind intrarea in marea familie
a statelor europene este si racordarea legislatiei natio-
nale la principiile actelor normative viabile pe mapa-
mondul democratic.

Republica Moldova, alaturindu-se idealurilor pro-
movate si protejate de comunitatea internationala, n
legea sa fundamentald - Constitutia — a proclamat
drept valori supreme demnitatea omului, statul de
drept, pacea civicd, democratia, drepturile si libertati-
le umane, dreptatea si pluralismul politic. Fiind con-
stienti de faptul ca reglementarile anterioare nu mai
corespundeau noii realitati, iar alteori dimpotriva,
contraziceau atit valorilor democratice, cit si bunu-
lui simt, factorii de decizie ai Republicii Moldova, au
purces la transformarea si reformarea sistemului de
drept.

In aceastd ordine de idei, in primul rind, merita a
fi mentionata adoptarea la 29 iulie 1994 a Constitutiei
Republicii. Moldova. Acest moment a constituit un
pas decisiv intru democratizarea societatii si protec-
tiei drepturilor si libertatilor fundamentale ale Omu-
lui. Legiuitorul Moldovei a recunoscut constitutional
importanta problematicii juridice prin insusi faptul ca
i-a consacrat acesteia un compartiment/titlu special.
Astfel, in Constitutia Republicii Moldova, drepturile,
libertatile si obligatiunile fundamentale ale cetateni-
lor sunt reflectate in Titlul II. Sunt consacrate la nivel
constitutional nu doar drepturile si libertatile omului,
dar si garantiile de naturd sa asigure respectarea si
protectia acestora.

Pentru Constitutia Republicii Moldova o inovatie
juridica o reprezintd prevederile art. 4 conform ca-
rora: ,,Dispozitiile constitutionale privind drepturile
omului se interpreteaza in concordanta cu Declaratia
Universald a Drepturilor Omului, cu pactele si cele-
lalte tratate la care Republica Moldova este parte”.
Aliniatul 2 al acestui articol instituie un nou principiu
constitutional, conform caruia ,,Daca existd ne con-
cordanta intre pactele si tratatele privitoare la dreptu-
rile fundamentele ale omului la care Republica Mol-
dova este parte si legile ei interne, prioritate au regle-
mentdrile internationale.” Instituirea acestui principiu
reprezintd o alta garantie importantd acordata persoa-
nelor impotriva eventualelor prevederi legale interne
care ar incalca drepturile omului.

Cele mai elementare drepturi si libertati ale per-
soanei, fiind consfintite in Constituta Republicii
Moldova, reprezinta, fara indoiald, unul din cele mai
importante succese Inregistrate de sistemul nostru de
drept, declarat liber de influenta ideologiei totalitare.
Statul si Societatea si-au dat seama de faptul ca doar
prin intermediul asigurarii persoanei cu un mediu ju-
ridic sigur si cu garantii efective de protectie juridica,
aceasta poate manifesta si valorifica liber aptitudini-
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le sale intelectuale si sa se dezvolte spre progresul
societatii in general.

In context, este de remarcat cd nu existd drepturi
absolute, or, se cunoaste ca Dreptul si Libertatea unei
persoane inceteaza acolo si atunci, c¢ind se lezeaza
Drepturile si Libertatile altora. Anume din aceste
considerente, legislatia accepta si prevede necesitatea
de a limita aceste drepturi si libertati, insistind pe un
cadru legal care concomitent ar reglementa §i princi-
piile limitarii/restringerii drepturilor persoanei.

Constitutia Republicii Moldova, de rind cu alte
acte internationale, garanteaza o serie de drepturi si
libertati de care omul poate beneficia pentru a-si sa-
tisface necesitdtile In contextul convietuirii sale cu
ceilalti membri ai societatii. Omul este liber sa bene-
ficieze de acestea, 1nsd libertatea, dupa cum am mai
afirmat deja, este departe de a fi absoluta. Libertatea
de a face ceva recunoscuta de lege nu inseamna liber-
tatea de a face orice, sau asa-zisa libertate discretio-
nard, fara a tine cont de libertatea semenilor.

Omul, ca entitate sociald, nu poate sa existe ase-
menea unei individualitati izolate, singulare. In con-
lucrare unii cu altii, oamenii se ciocniesc cu diferite
interese. In acest sens libertatea este o libertate-rela-
tie si ea se sfirseste adeseori, acolo unde Incepe liber-
tatea altor persoane.

Statul, ca organism social si ca purtator al puterii,
si-a rezervat, din cele mai vechi timpuri, prerogati-
va, dreptul de a interveni si a restringe uneori aceasta
libertate. Scopul acestei rezerve este, in general vor-
bind, protectia intereselor societatii, a ordinii de drept
constitutional. Astfel, apare o dilema avind pe de o
parte interesele societatii, iar pe de alta - interesele
persoanei. Care dintre acestea sunt mai importante si
care au prioritate? Raspunsul la aceasta Intrebare im-
pune, atit solutionarea acestui conflict de interese, cit
si clarificarea consecintelor lui.

Faptul cd in anumite situatii statul urmeaza sa in-
tervina pentru a restabili ordinea constitutionald, le-
gald si sociald, nu este negat de nimeni. Discutii nu-
meroase, nsa, apar in legatura cu stabilirea cazurilor
cind acesta 1si poate mentine acest drept, intensitatea
si intinderea acestor interventii, caci tot asa dupa cum
exista standarde ale drepturilor, trebuie sd existe si
standarde ale limitarii acestora. De exemplu, art. 54 al
Constitutiei Republicii Moldova stabileste ca exerci-
tiul unor drepturi sau al unor libertati poate fi restrins
numai prin lege si daca se impune, dupa caz, pentru:
apararea sigurantei nationale, a ordinii, a sanatatii ori
a moralei publice, a drepturilor si libertatilor cetate-
nilor: desfasurarea anchetei penale; prevenirea conse-
cintelor etc. In ceea ce priveste restringerea, ea trebu-
ie sa fie proportionala cu situatia care a determinat-o
si nu poate atinge existenta dreptului sau a libertatii.
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Analiza acestor dispozifii ne permite sa evidenti-
em urmatoarele principii ale restringerii drepturilor si
libertatilor umane: legalitatea restringerii; proportio-
nalitatea restrangerii; caracterul temporar al restran-
gerii; restringerea nu poate aduce atingere existentei
dreptului sau libertatii. In continuare vom dezvolta
succint aceste principii.

Principiul legalitatii restringerilor, consfintit prin
sintagma poate fi restrins numai prin lege, 1si gases-
te reglementare si in alte acte internationale. In acest
sens, Conventia Europeand a Drepturilor Omului pre-
vede n art. 8,9, 10 si 11, sintagma prevazute de lege.
Conform acestui principiu, restringerile pot fi impuse
numai de lege, ca act normativ adoptat dupa o pro-
cedura speciald de Parlament. Referindu-se la acest
principiu, Curtea Europeana pentru Drepturile Omu-
lui a statuat cd in asemenea cazuri trebuie sa de tinut
cont de urmatoarele momente:

1. Prevede oare sistemul juridic intern sanctiuni
pentru cazurile de incélcare a drepturilor?

2. Este accesibila persoanelor in cauza norma le-
gald ce prevede aceste restringeri ?

3. Este oare norma legii destul de clard pentru ca
cetatenii sa poata prevedea consecintele unei sau altei
actiuni?

4. Prevede oare legea garantii efective impotriva
restringerii arbitrare a drepturilor si libertatilor?

Un alt principiu important este acel, conform caru-
ia restringerea trebuie sa fie proportionala cu situatia
care a determinat-o. Referindu-se la acest principiu,
cercetatorii mentioneaza ca acesta se refera numai la
drepturile si libertatile fundamentale, adica cele pre-
vazute de Constitutie si de tratatele internationale din
domeniu.

Restringerea drepturilor sau libertatilor nici intr-un
caz nu poate aduce atingere existentei acestora. Dupa
cum se stie restringerea drepturilor reprezinta o redu-
cere a volumului acestora. Cetateanul titular al unui
drept restrins nu este privat completamente de acesta.
Lui 1i sunt limitate doar deplinele facultati acordate
de lege, care, daca nu ar fi intervenit restringerea, ar
fi fost acelea care au fost acordate prin consfintirea
dreptului general.

In acest context urmeaza sa mentionam ca exista
anumite drepturi, numite absolute, care nu pot fi nici
intr-un caz limitate. In acest sens, in doctrind se sub-
liniaza ca drepturile absolute nu sunt create de stat si
ele nu au nevoie de recunoasterea lor. Respectiv, ele
nu pot fi nici limitate sau in genere lichidate de el. Ele
apara libertatea nu numai de constringerea de stat ile-
gala, dar si de cea legala”. Printre drepturile absolute
mentionam: dreptul la viata cu exceptia cazurilor de
deces rezultind din acte ilicite de razboi; dreptul de
a nu fi supus torturii, nici pedepselor sau tratamen-
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telor inumane ori degradante; dreptul de a nu fi tinut
in sclavie sau in conditii de aservire; dreptul de a nu
fi condamnat pentru o actiune sau omisiune care la
momentul cind a fost savirsita nu constituia o infrac-
tiune potrivit dreptului national sau international, cit
si dreptul de a nu primi o pedeapsa mai severa decit
acea care era in vigoare la momentul comiterii ei - art.
15 din Conventia Europeana a Drepturilor Omului.
Absolut poate fi considerat si dreptul la un proces
echitabil; dreptul de a nu fi lipsit de libertate pentru
faptul ca persoana nu este apta sa realizeze o obligatie
contractuala.

Un alt principiu important este acela potrivit caru-
ia restringerea poarta un caracter determinat in timp.
Restringerea nu poate fi mentinuta in vigoare pina la
infinit. Ea urmeaza sa dureze doar acea perioada de
timp cit exista situatia ce a determinat-o.

In contextul dat, Constitutia Republicii Moldova
prevede ca restringerea sa intervind numai dacd se
impune pentru: apdrarea sigurantei nationale, a or-
dinii, a sanatatii, a moralei publice, a drepturilor si
libertatilor cetatenilor; desfagurarea anchetei penale;
prevenirea consecintelor unei calamitati naturale sau
avarii.

In contextul dat, subliniem ci stabilirea unei liste
exhaustive a cazurilor in care se poate recurge la limi-
tarea drepturilor reprezinta garantia cea mai esentiala
in cadrul protectiei persoanei impotriva abuzurilor
din partea reprezentantilor puterii.

Totusi, lipsa unor concepte sau definitii explicite
ce ar semnala aceste cazuri, creeaza probleme dificile
pentru protectia efectiva a drepturilor omului. Desi
unele din aceste cazuri, cum ar fi desfasurarea urma-
ririi penale, si-au gasit o reflectare suficienta in litera-
tura de specialitate, asigurind un anumit grad de sigu-
ran{d a persoanelor, majoritatea dintre acestea, din di-
ferite motive, au ramas fara o tratare cuvenita. Nu este
clard nici pina in prezent semnificatia conceptului de
morald publica, deoarece acestuia i se atribuie diferi-
te sensuri si intelesuri. Abstracte sunt si notiunile de
sigurantd nationala si ordine publica etc. Talmacirea
si explicarea sensului juridic al acestor notiuni este
o problema foarte importantd, dar in acelasi timp si
dificila. Putem admite cd mult timp nu va exista, pro-
babil, un act normativ care sa prevada exhaustiv care
situatii si care fapte ar cadea sub incidenta notiuni-
lor relatate. Oricum, s-ar putea tenta elaborarea unor
principii i mecanisme legale, ce ar asigura un maxim
de garantii persoanelor supuse restrictiilor. Deocam-
data, insa, Legea fundamentala si legile organice ale
Republicii Moldova, racordate la normele internatio-
nale, asigura mai mult teoretic drepturile si libertatile
fundamentale ale omului. Aceasta situatie, de fapt, se
datoreaza in mare parte perioadei de tranzitie de la
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Democratia populara la Democrafia umand.

In concluzie, subliniem ca reglementarea constitu-
tionala a restringerii drepturilor si libertatilor omului
constituie una dintre cele mai importante garantii juri-
dice de natura sa asigure protectia libertatii individului
(a drepturilor si libertatilor fundamentale in general)
fata de ingerinta ilegala si arbitrara a statului in sfe-
ra personala. Cu toate acestea insa, eficienta acestor
garantii depinde substantial de dezvoltarea adecvata a
dispozitiilor constitutionale in legislatia ramurala (cu
precadere in cea care reglementeaza mecanismul de
aplicare a fortei coercitive a statului).

Evaluind in general principiile si criteriile apli-
cabile restringerii drepturilor, identificam urmatoa-
rele limite admisibile de care trebuie sa se tina cont
neconditionat:

- restringerile trebuie exercitate in baza legii potri-
vit unei proceduri concrete;

- restringerile nu trebuie sd contravind normelor
juridice internationale si nationale;

- restringerile se pot aplica doar in scopurile pre-
vazute de lege, in caz contrar ele fiind ilegale;

- restringerea trebuie sa fie proportionald scopului
pentru care se aplica;

- restringerea trebuie sd vizeze intotdeauna un
drept determinat sau determinabil si sa nu faca dificila
realizarea altor drepturi si libertati;

- restringerile dreptului nu trebuie sa afecteze
esenta si existenta acestuia;

- restringerile nu trebuie sa fie operate asupra drep-
turilor pentru care Constitutia nu permite restringerea
(acestea fiind drepturi absolute);

- restringerea nu trebuie sa se transforme in dis-
criminare;

- restringerile trebuie sa fie rationale si necesare in
general si in fiecare caz concret;

- restringerile trebuie sd aibd un caracter tempo-
rar.
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VIIK 342.7

MPABOBI 3ACAJIU PEAJIIBALIIL TPABA ®I3UYHOI OCOBU
HA JJOHOPCTBO OPT'AHIB B YKPAIHI

Ipuna AJIMAIII
KaHIUIaT FOPUIMYHHAX HayK,
JIOLIEHT Kadepy IPUPOTHIUYO-TYMaHITApHUX Ta iHOPMAIITHAX TUCIUILTIH
V3KropoJIChbKOTO TOPrOBEIbHO-EKOHOMIYHOTO IHCTUTYTY
KuiBcbKOro HalioOHAJILHOTO TOPTOBEJIFHO-EKOHOMIYHOTO YHIBEPCUTETY

B cTarTi po3KpuTO MOHATTS TOHOpA Ta TPAHCIDIAHTAIll OpraHiB, BU3HAYCHO MIPABOBI 3acaayl peasizallii mpaBa Ha J0-
HOPCTBO KHMBHUM JOHOPOM, JOCIIIKCHO 3aKOHOAABYi IiICTaBH IOHOPCTBA JOHOPOM-TPYIIOM. ABTOPOM IPOAaHAaIi30BaHO
MOHSITTS «IPE3YMIILIT He3roan», To0To (izrnyHa ocoda He MOXKE CTaTH JIOHOPOM Oe3 HaJaHOi paHillle 3rogu Ha JOHOPCTBO
OpTraHiB Ta IHIINX aHATOMIYHMX MarepiamiB. JlocimipkeHo 3aKOHO/IaBYl i/ICTaBU CTBOPEHHsI €AMHOI NepkaBHOT iH(opMa-
LIHOT CHCTeMH TPAHCIUIAHTAIII1, 10 SKOi 3aHOCATHCS BIIOMOCTI TIPO JOHOPIB Ta PEIUITI€HTIB, 3ayBaKEHO Ha MPOOIeMax,
SIKi BUHHKAIOTH Y LIl cdepi. PO3MIsIHYTO MOBHOBaXEHHS TPAaHCILIAHT-KOOPAWHATOpA TIPH peatizamii Gpi3suaHO0 0c00010
CBOTO TIpaBa Ha JOHOPCTBO OPTaHiB Ta iHIINX aHATOMIYHHUX MaTepiaiiiB. 3ayBakeHO Ha MO3UTHBHUX 3MiHAX, IO BiIOyIHCS
B 3aKOHOJIABCTBI YKpaiHH 111010 peajizaiii Gpi3udHor0 00000 CBOTO IpaBa Ha JJOHOPCTBO, Ta BUOKPEMIICHO TIPOOIEMH, SIKi
BUHUKAIOTH Y 11iH cdepi.

Knrouosi cnosa: 0onop, sicusuti O0HOp, OOHOP-MPYN, MPAHCHAAHMAYIA OPSAHI6 YU THUUX AHAMOMIYHUX MAMepIianis,
O00HOP 2eMONOEMUYHUX CIMOBOYPOBUX KIIMUH, «NPEe3YMNYIsL He3200U», MPAHCHIAHM-KOOpOuHamop, €ouna depiicasna in-
Gopmayiina cucmema mparcniaHmayii.

LEGAL BASIS OF THE REALISATION OF THE RIGHT OF AN INDIVIDUAL TO ORGAN DONATION IN
UKRAINE

Iryna ALMASHI,
Candidate of Law Sciences, Associate Professor of Department of the Natural Sciences and Humanities and Information
Disciplines of the Uzhgorod Trade and Economic Institute of the Kyiv National University Trade and Economics

In the article the concept of donor and organ transplantation is revealed, the legal basis for the realization of the right
to donate to a living donor is defined, legislative bases of donor-corpse donation are investigated. The author analyzes the
notion of “presumption of disagreement”, that is, an individual cannot become a donor without the previously given consent
to the donation of organs and other anatomical materials. The legislative grounds for the creation of the Unified State
Transplantation Information System, which include information on donors and recipients, are examined, and the problems
that arise in this area are noted. The powers of the transplant coordinator in the exercise by an individual of their right to
donate organs and other anatomical materials are considered. The positive changes that have occurred in the legislation of
Ukraine on the exercise by the individual of their right to donation have been noted, and the problems that arise in this area
have been highlighted.

Keywords: donor, living donor, donor corpse, transplantation of organs or other anatomical materials, donor of
hematopoietic stem cells, “presumption of disagreement”, transplant coordinator, Unified State Transplantation Information
System.

TEMEI LEGAL PENTRU EXERCITAREA DREPTULUI UNEI PERSOANE
PENTRU DONAREA DE ORGANE IN UCRAINA

In articol este dezvaluit conceptul de donator si transplant de organe, sunt definite bazele legale de realizare a dreptului
la donatie de catre donator viu, sunt analizate motivele legislative ale donarii cadavrului. Autorul analizeaza notiunea de
»prezumtie de dezacord”, adicd o persoana nu poate deveni donator fard donarea de organe si alte materiale anatomice
donate inainte. Sunt examinate motivele legislative pentru crearea Sistemului unic de informatii privind transplantul de
stat, care include informatii despre donatori si destinatari, si se remarca problemele care apar in acest domeniu. Se are in
vedere autoritatea coordonatorului de transplant in exercitiul de catre o persoana fizica a dreptului lor de a dona organe si
alte materiale anatomice. S-au remarcat schimbarile pozitive care au aparut in legislatia Ucrainei cu privire la exercitarea de
catre persoana fizicd a dreptului lor la donatie si au fost evidentiate problemele care apar in acest domeniu.

Cuvinte cheie: donator, donator viu, cadavru donator, transplant de organe sau alt material anatomic, donator de celule
stem hematopoietice, ,, prezumtie de dezacord”, coordonator de transplant, Sistem de informatie unificat de transplant de
stat.
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HOCTaHOBKa npodJjeMu. Y cydacHUX yMOBax
rmobarizarii, pO3BUTKY 3aKOHOJIaBCTBA YKpa-
THH BIAMTOBITHO IO MDDKHAPOIHUX CTAaHAAPTIB y cepi
TIpaB JIOAMHM, Ae1aji OiIBII0T aKTyaIbHOCTI HaOyBae
JTOCITI IPKEHHS TTPOOJIeMaTHKH 3a0€3TIeUeHHS Ta 3aX1C-
Ty mpaBa (i3mdHOi 0COOM Ha JOHOPCTBO OPraHiB Ta
IHIITUX aHATOMIYHHX MatepiamiB. JlocmimkeHHs qanol
poOIEeMAaTUKH CITiJT 3MIHCHIOBATH Y JBOX ACIEKTax:
TIePIIHA acTeKT - Ha HEOOX1THOCTI TOHOPCTBA Opra-
HIB SIK MOXUTMBOCTI 30€pEKCHHS KUTTS PEIUTIIE€HTA,
JIpyTUH acrekT - Ha HeoOXiTHOCTI 3aXWCTy JOHOpa
BiJl TaK 3BaHUX «YOPHHUX TPAHCIUIAHTOJIOTIBY, SKi B
MTOpPYIIECHHS 3aKOHO/IaBCTBA 3 METOIO 30aradeHHs cBa-
BUTFHO BHJIYHarOTh OPTaHH B KOMEPIIIHNX IJIAX.

AKTyaJbHiCTh TeMH IOCHI’KEHHS TIOISITaE B
TOMY, IO y 3B’SI3KY 3 MPUAHATTAM 3aKOoHY YKpaiHu
«IIpo 3acTocyBaHHS TpaHCIUIAHTAIl AHATOMIUYHUX
MaTepiayiB JIONWHW» CTBOPCHHI 3aKOHOMABYI ITiJl-
CTaBH I pearizallii mpaBa Ha TOHOPCTBO. UMHHIM
3aKOHO/IABCTBOM BH3HAYEHO OCHOBHI IPABOBI ITOJIO-
JKeHHS y cdepi JOHOPCTBA OPTaHiB Ta iHIINX aHATO-
MIYHUX MaTepialliB, MEXaHI3M peai3allii boro mpa-
Ba. BaxxnmBum y 3abe3medenHi npasa (Hi3uIHOI 0CO-
Ou Ha JOHOPCTBO OPTaHiB € 3aNPOBAHKEHHS TI0CATH
TPaHCIIJIAHT-KOOPAMHATOPA, Ta CTBOPEHHS EIMHOI
nepkaBHOI 1H(OpMAIifHOI CHCTeMH TpaHCIUIaHTa-
mii.

Cran gocaimxennsi. /lana npobiemMaTnka € ak-
TYyaJIbHOIO 1 € TIPEeIMETOM MIOCIHIKCHHS OaraTrhox
cy4acHMX HaykoBIiB. Cepell Cy4acHHMX HAayKOBIIIB,
AK1 JOCTIKyBalld OKpeMi acrleKTH JaHoi mpoobie-
MAaTUKH, TOIITHFHO BUHOKpeMHUTH Tipami: .M. Ammari,
K.Exmraita, O.B. Koxanoscrkoi, E.A. JlykameBoi.

MeTo10 i 3aBIaHHSIMH CTATTi € TIpOaHaTI3yBaTH
MpaBoOBi 3acau pearizallii mpasa (isuaHoi ocodbn Ha
JIOHOPCTBO OpraHiB B YKpaiHi, pO3KPUTH OCOOIUBOC-
Ti IOHOPCTBA 3aJIEKHO BiJ BIKY, PO3KPUTH MEXaHi3M
JIOHOPCTBA JKUBUM JIOHOPOM Ta TOHOPOM — TPYIIOM,
3’dCyBaTH OCHOBHI TpoOIeMH, SIKi BUHUKAIOTH TPH
peasmizariii mpaBa (i3u4HOT 0cOOM HA TOHOPCTBO.

B ymoBax BIOCKOHaJIEHHsSI MpPaBOBOi CHUCTEMHU,
CTBOPEHHSI TPAaBOBUX HOPM, METOI0 SIKHX € 3a0e3-
TICYCHHS Ta 3aXUCT TPaB JIFOAUHH, Jedaii OUTbIIol
aKTyaJbHOCTI HaOyBa€ peaniszarist Ta 3aXUCT MPUPOJI-
HIX TpaB JIIOAUHU. Ha chOTOAHINIHINA TeHh CTBOPEHO
MpaBOBi 3acajy JJIsl TOHOPCTBA, IO € B CBOIO YEpry
HaWBUIIMM TIPOSBOM TYMaHi3My, CIPSIMOBAaHOTO Ha
3a0e3redeHHsl MPUPOTHBOTO IpaBa pEIUIiEHTa —
MpaBa Ha KUTTS. Y CBITI MpOXkUBae moHaa | MibiioH
JIOZIeH 3 TepecaKeHNMHU OpraHaMu. AOH ONTHUMIzY-
BaTH MPOILIEC TPAHCIUIAHTAIIT Ta BYACHO BUSBIISATH Ta
BMITH TIepen0adaTyt MOXKIIUBI CKIaIHOII, e y 60-x
poxax Munysoro ctoiiTtsa y CLIIA Oyna 3ampoBamxke-
Ha TocajJia TpaHCIUIAaHT-KOOpAMHATopa. YKpaiHa [0
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uporo ginuia y 2019 poui. Llporo piu B Ykpaini Ha
0a3i 3anopi3pbkoi MEIUYHOT aKaaeMii MiCIsIUILIOM-
HOI OCBITH HapemTi po3novaid HaBYaHHS MEJHKIB,
K1 OakaroTh TakuMHU (paxiBISAMH CTaTd. YCIINIHO
MpOBEJICHa TPAHCIUIAHTALlIS MOXKE TIOJOBXKHUTHU KHT-
TSl JIFOJIMHU 1HOA1 Oibllie HiXK Ha 25 pokiB. [lepmum
KPOKOM 1, TIOKH 10, TOJIOBHUM JIOCSITHEHHSIM, CTaJIO
BITPOBAKEHHS TTOCA/IN TPAHCIUIAHT-KOOPAMHATOPA B
VYkpaini[1].

Bianosinuo o ¢1.290 IIK Ykpaiuu [2] noBHO-
JITHS Al€3aaTHa GizudHa 0c000 Mae paBo OyTH J10-
HOPOM KpOBI, il KOMITOHEHTIB, 8 TaKOXX OPTaHiB Ta
IHIIMX aHATOMIYHUX MaTepiajiiB Ta PEnpOIyKTHB-
Hux kimituH. Ocoba BikoM a0 18 pokiB Moxke OyTH
KHUBUM JJOHOPOM T€MOIIOETHYHUX CTOBOYPOBUX KJTi-
THH BIIMOBIJIHO 70 3akoHy. 3rigHo 4.2 ct. 290 LK
VYkpaiHu B3STTS OpraHiB Ta iHIIKX aHATOMIYHUX Ma-
TepianiB 3 Tina QiznvHOT 0cobu, sKa momepia, He
JIOITyCKA€EThCS, KPIM BUMAJIKIB 1 B TOPSIKY, BCTAHOB-
neHux 3akoHoM. A 3rigHo 4.3 c¢r.290 LK VYkpainu
ocoba MOXKe JIaTH MMCbMOBY 3TOJly Ha JIOHOPCTBO ii
OpraHiB Ta IHIIMX aHATOMIYHUX MaTepianiB Ha BH-
MaJoK CBOEi cMepTi abo 3aboponutu ioro. Ocobda
JIOHOpa HE TOBHHHA OyTH BiJIOMOIO PEIHITIEHTY, a
oco0a penuIieHTa - poJIuHi IOHOPa, KPiM BHUIAJKIB,
KOJIM PELMITIEHT 1 JOHOP MepeOyBaroTh y U001 a00
€ OJNIM3BKUMH POJUYAMHU.

Ha nymky Koxanoscekoi O.B., mpoOnema cTBO-
PEHHSI PUHKY JOHOPCHKHX OpraHiB i HOTo MpaBo Ha
ICHYBaHHSI, IOPOAMJIA B CYCIIJIBCTBI JIBI MPOTUIICIKHI
TOYKH 30py. [IpHOIYHUKN CTBOPEHHSI TaKOrO PHHKY
MOCHJIAIOTECSL HAa Te, 10 30UTbIIEHHS JOHOPCHKUX
OpTaHiB 3aBISKH PUHKY MpUHECE OUIbIIY KOPHUCTD,
a (iHAHCOBI CTUMYNH JOMOMOXYTh SIK CaMHUM JIO-
HOpaM, Tak 1 iXHIM poAWYaM y MPUHHATTI pilICHHS
po BWIIyueHHs opraHiB. OCKIIBKH Xipypru «Ipo-
JIAf0ThY OTepallii 3 mepecajkyd Oprais, TO i B Mpo-
JlaKy OpraHiB HeMae Hi4oro aHTUrymaHHoro. [Ipotu
CTBOPEHHSI TOMIOHOTO PHHKY BHUCTYNAIOTh Ti, XTO
BBa)kae, 110 KOMepIlianizamis y miid cepi HeraTHBHO
BiJOOpa3uThCs Ha MIPUHIHII TOOPOBLILHOTO IOXKEPT-
BYBaHHSI OPraHiB i CTaHE OJHIEI0 3 (OPM HEMPSMOTO
THUCKY Ha JIOHOPIB Ta WIEHiB ixHixX ciMeil. Kpim Toro,
1€ CYNEePEUNTh, Ha IX JTyMKY, TOHSATTAM MOPaJbHOCTI
Ta rymasismy| 3, c.266].

3rigHo cr.1 3akony Ykpainu «Ilpo 3acTocyBanHs
TpaHCIUIAHTAIll aHATOMIYHUX MaTepialiB JIOIUHI»[4]
JIOHOPOM aHATOMIYHUX MarepialliB JIIOIUHU € KUBUN
JIOHOP YW JIOHOP-TPYM, y SIKOTO B yCTAHOBJICHOMY
UM 3aKOHOM TIOPSIAKY BHITYYalOThCSl aHATOMIYHI Ma-
TepiaJid Jyisi TpaHCIUIAHTAIlil Ta/ab0 BUTOTOBJICHHS
OioimMmanTaTiB. 3 METOIO OOMEKEHHSI 3J0BKHUBAHHS
TpaHCIUIaHTali€ro cT.13 maHoro 3akoHy BKazaHO, 1110
TPaHCIUIAHTALlisl 32CTOCOBYETHCSI BUKIIFOYHO 32 HasB-
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HOCTI MEIMYHUX TOKa3aHb, 32 YMOBH HEMOKIMBOCTI
30epexKeHHS KHUTTS a00 BIJIHOBIICHHS 3JI0POB’SI XBO-
pOro iHIIMMHU METOJAMH JIIKYBaHHS, 1 3MIHCHIOETHCS
BIJIMIOBIJTHO JIO TaJy3€BUX CTAHIAPTIB y cepi 0Xopo-
HU 37I0pPOB’sI 32 3r01010 00’ €KTUBHO MOTHPOPMOBaHOT
nie3natHoi ocobu (peuumienTta), KpiM BUIA/KIB, T1e-
pendayeHuX 3aKOHOM.

Kpim Toro, nanum 3akoHOM 3ampoBapKEHa Tak
3BaHa «IPE3yMIILisi He3rou», TO0To (izndHa ocobda
HE MOXE CTaTH JIOHOpOM 0e3 HaJaHol paHille 3roJu
Ha JIOHOPCTBO OPTraHiB Ta IHIIMX aHATOMIYHUX MaTe-
piainiB. 3rozia Ha BUITyYEHHS aHATOMIYHHX MaTepiaiB
HAJIa€ThCs MICIIs HAJaHHs 0c0o01 JTikapeM 00’ €EKTUBHOT
Ta noctymHoi iHpopMalii Mpo MOXKIMBICTh BHHHUK-
HEHHs YCKJIaQJHEHb JUId ii 3710poB’s, a TakoX Mpo ii
npasa y 3B’S3Ky 3 JOHOPCTBOM. Y pasi SIKIIO JOHO-
POM TeMOTIOETHYHHMX CTOBOYPOBHX KIIITHH € 0co0a
BiKoM 10 18 pokiB, iHpOpMAIIis PO MOXKIIMBICTH BU-
HUKHEHHS YCKJIaHEHDb NI ii 3I0POB S, a TAKOX PO
il mpaBa y 3B’43Ky 3 JJOHOPCTBOM TaKOXX HaJa€ThCs
OarpkaM 11i€i 0coOu abo Ti IHIIMM 3aKOHHUM IPE/I-
CTaBHHKaM.

V pa3i K0 TOHOPOM I'eMOTIOETUYHUX CTOBOYPO-
BUX KJIITHH € 0c00a, sika He jocsria 14 pokis, 3roja
Ha BHJIYYCHHS Y Hel reMOMOETHYHUX CTOBOYpPOBHX
KIIITHH HaJa€ThCs Y MUCBMOBOMY BUIIISAI i OaTbka-
MU a00 IHIIMMH 3aKOHHUMH TIPEJACTaBHUKAMU IIi€l
ocobu. Y pasi SKIIO JOHOPOM IeMOIIOSTHYHUX CTOB-
OypoBHX KJIITHH € 0c00a BikoM Bix 14 no 18 pokis,
3rojia Ha BHJIYYEHHS Y Hel reMOTIOSTHYHHX CTOBOY-
POBHX KJIITHH HAJa€ThCS HEHO, a TAKOXK ii OaTbKaMu
a00 IHITUMH 3aKOHHUMHU TIPEJICTABHUKAMH I11€1 0co0U
y MIUCbMOBOMY BHUTJISITII.

3rojia Ha BUJIyYCHHS aHATOMIYHUX MaTepiaiiB Ha-
JTAETHCS MICIIsI HAZIAaHHS 0CO01 JTikapeM 00’ €KTUBHOT Ta
JIOCTYIHOT 1H(GOpPMAIIii PO MOXKIIMBICTh BAHUKHECHHS
YCKIJIQIHEHB JUIsl 1i 30pOB’s, a TaKOX Mpo Ii mpasa
y 3B’3KY 3 JIOHOPCTBOM. Y pa3i SKIIO JOHOPOM Te-
MOITIOETHYHUX CTOBOYPOBHX KIIITHH € 0c00a BIKOM J10
18 pokiB, iH(pOpMALLisS PO MOXKIIUBICTH BUHUKHEHHS
yCKJIa/IHEeHb AJIA i1 3710pOB’s, a TaKOX Mpo ii mpasa y
3B’SI3KY 3 JIOHOPCTBOM TaKOXK HaJIAEThCS OAThKaM IIi€l
ocobu abo i iHITUM 3aKOHHUM MPEACTABHUKAM.

BuiydeHHsT aHATOMIYHUX MarepiajiiB y KHBOTO
JIOHOpa MOJKJIMBE Y Pa3i POAWHHOTO JOHOPCTBa abo
MEPEXpPEeCcHOT0 IOHOPCTBA. 3a00POHSIETHCS BUITYYCH-
HSl aHATOMIYHUX MaTepialiiB y )KHUBHX 0Ci0, sIKi: yTpH-
MYIOTBCS Y MiCISIX BiiOyBaHHS IOKapaHb Ta Momnepe-
JIHBOTO yB’SI3HCHHSI, € 1HO3EMIIMU Ta 0cobamu 0e3
IpOMaJISTHCTBA, SIKI HE3aKOHHO NepeOyBaloTh B YKpa-
iHi; CTpaKAAIOTh HA TSXKKI IICUXIYHI PO3TIaH; MAIOTh
3aXBOPIOBAHHS, 110 MOXKYTh IEPEaTHCS PELUITIEHTY
a00 3aIIKOANTH HOTO 3I0POB’10, KPiM BUIA/KIB Ha-
SIBHOCTI TIOIH()OPMOBAHOT 3rO/IM PELHUITIIEHTA; HAAJIN
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paHilie opraH abo 4acTHHY OpraHa Juis TpaHCIUIaH-
Tallil; € BariTHUMHU.

Ha ngymxy aBtopa, ciij OinbIl AeTanbHO Bpery-
JIIOBATH MMUTaHHS BHECEHHS BiIOMOCTEH Mpo HagaH-
HSl 0CO0O0I0 3rOJIM Ha JIOHOPCTBO y MAcHopT rpoma-
JITHUHA YKpaiHu 4u nocBiaueHHs Bofis. OCKIIBKY B
TakoMy pasi iHpopMallist Ipo JTOHOPCTBO MOXKe OyTH
BiJIOMa HEOOMEKEHOMY KOJIy 0Ci0, 1110 B CBOIO Yepry
MOKE 3aIIKOJAUTH JJOHOPY.

V pasi noganHs (i3UYHO 0CO000 3asIBU IILISTXOM
3allOBHEHHS €JICKTPOHHOT POPMH BiAMOBITHOT 3a51BH,
po3MmiteHoi Ha odiliifHOMY BeO-caiiTi yIIOBHOBaXe-
HOTO OpraHy 3 MHUTaHb TPaHCIUIAHTallii, 1MocaxoBa
0c00a yIOBHOBaKEHOT'O OpraHy 3 MUTaHb TPAHCIUIAH-
Talii 3000B’s13aHa HE Mi3HiIIe POOOYOro JIHS, 0 Ha-
CTa€ 3a JHEM HaJXOKCHHS TaKoi 3asiBH, IEPEBIPUTH
JlaHi, BHECCHI (PI3UYHOI0 0COOO0 B EJICKTPOHHOMY
BUIJISIIL, TA BHECTH 1H(OPMAIit0 10 €IUHOT IepiKaB-
HOI iHpOpMaIifHOT CUCTEMU TpaHCIUIaHTaIii[5].

B Vkpaini mopiuno ruse Bix 40 mo 60 mo-
TEHI[IHHUX JJOHOPIB HAa MIJILHOH HACEJICHHS, 110 CTa-
HOBUTH OJIM3BKO TPHOX TUCSY JOHOPIB, SIKi MOTIIH O
BpsiTyBaTH XHUTTA 10 THCS9am xBopuM. B VkpaiHi €
JiKapHi, e MOJKHA TPOBOJUTH TPaHCIUIAHTALIil; CIie-
IATICTH, SIKI MAaIOTh JOCBiA; oOnMagHaHHs U MarjieH-
TH, SIKUM XUTTEBO HEOOXIHI «TIepecajiKuy OpPraHiB.
[Ipote He Oys0 3aKOHHOTO BPETYNIOBAHHS i CUCTEMH.
Terep 3po0ieHo nepuii Kpok yrepea — 3aKOHOIpo-
eKT yxBaJsieHo[6].

Ha nymky aBropa, HpUIHATTS 3aKOHY € ITO3UTHB-
HUM JIOCATHEHHSM JUIsl HAllloi mpaBoi cuctemu. Jo
chorofHi B YKpaiHi Oyno yiumie m'sTh IEHTPIB TpaH-
crutanTaitii, B skux y 2018 ta 2019 pokax Oysio mpo-
BEJ/ICHO JIMIIEC HEBEIUKY KiJIbKICTh TpaHCIIaHTAIlH
HUPOK TIpH NOTPed1 OM3bKo 3 THCSY MOAIOHHX OTe-
paniii Ha pik. OAKMH 3 MPIOPUTETIB JiSUTBHOCTI ypsi-
ny Ha 2020 pik BU3HAYEHO PO3BUTOK CHCTEMH TPaH-
crutanTanii B Ykpaini[7].

Ha mixuapomHoMy piBHI Oyab-sika KoMepiiliHa
JUSUTBHICTD 3 JIOHOPCHKUMH OpraHamu OyJia 3acyjKe-
Ha. Tak, 37-ma BcecBitHa mennuna acambOes 1985
p- 3acyauiia «KyHiBIIIO Ta MPOAAX JIOACHKUX Opra-
HIB Ul TPaHCIUIAHTAIID», 3aKJIMKABIIN YPSIU BCiX
KpalH BKUTH €(PEKTUBHUX 3aXOJiB, 100 3amo0irtu
KOMEPIiTHOMY BHKOPHCTAaHHIO JIIOICHKUX OpraHis[8§,
c.16]. Kpim Toro, 11 Bepecus 2017 poky VYkpaina
nignucana Konseniiro Pagu €Bpornu npoTu Toprieii
JIOJICBKMMH OpraHaMu, aje MOKH 1110 He paTugikyBa-
na ii. IMIIeMeHTallisl mpaB JIIOIWHYU 3IIHCHIOETHCS B
OCHOBHOMY 3aKOHOJ[ABYMMH, aJIMIHICTPATUBHUMHU Ta
IHIIUMH 3aC00aMH, SIKi € B PO3MOPSHKEHHI KOXKHOT
JiepKaBd, a MKHApOJHI OpraHu TIIBKA KOHTPOIIO-
0Th 1ed mporec[9,c.192]. €Bponelicbkka Konsen-
ISl PO 3aXHCT MpaB JIOAMHU Ta OCHOBHUX CBOOOJ
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3000B’s3y€ JIepKaB-yYaCHHIIb TapaHTYBaTH 1H/MBI-
IyyMy MiHIMalbHHUN €BPONICHCHKHI CTaHAAPT 3aXHC-
Ty OCHOBHHUX IpaB i cBo6ox[ 10, c.49].

3 MeTOr0 00rOBOPEHHSI aKTYaJIbHOI Ha ChOTOHIII-
Hill IeHb POOJIEMaTHKH Yy cdepi JOHOPCTBA OpraHiB
Ta 1HIIMX aHATOMIYHUX MarepiamiB § >koBTHS Kowmi-
teT BP Vkpainu 3 nutanb 310poB’s HaIlil, MEIUYHOT
JIOTIOMOTH Ta MEAMYHOTO CTPaxyBaHHsS MPOBIB Kpy-
i cTin Ha Temy: «[lepcnekTHBU 3ampoBaKEHHSI
TpaHcrianTanii B Ykpaini. Ctan peanizanii 3akoHy
VYkpainu «IIpo 3acTocyBaHHs TpaHCIUIAHTAllli aHATO-
MIYHMX MaTepiasiiB JIIOAUHI». Y 3acCiJlaHHI KPyIJIOro
CTOJTy B3SJTM y4acTh HAPOJHI ICMYTaTH, IPeCTaBHU-
ku Odicy [Ipesunenta Ykpainu, Ka6iHeTy MiHiCTpiB
M1H1CTepCTBa OXOPOHH 37I0POB ’s1, IHIIMX 3allikaBlie-
HUX MIHICTEPCTB 1 BiJJOMCTB, HAYKOBO-TPAKTHYHHX
ycraHoB HarioHanpHOT akajgemii MeIUYHHX HayK
VYkpaiHu, peFIOHaJIBHI/IX JieTapTaMeHTiB (ynpaBmHL)
OXOpOHH 37I0POB’sI, TPOMAJCHKUX OpraHizaimii, ¢a-
XIBIIl 1 €KCTIEPTH.

YdacHHUKH 3aX0ly OOTOBOPHIIN TIEPCIIEKTHBH PO3-
BUTKY B YKpaiHi yHIKaJbHOTO Ta Oe3aJIbTepHaTHBHO-
ro METOJy JIKyBaHHS 0ararbox HeOOOPOTHHUX 3aXBO-
pIOBaHb - TPaHCIUIAHTALlli Ta CTaH peanizaiii HOpM
3akony Ykpainu «[Ipo 3actocyBaHHs TpaHCIUIAHTAITIT
AQHATOMIYHUX MaTepiasiB JIIOIUHI», SKUM BH3HAYCHO
HOBY CHCTEMY IPaBOBIIHOCHH y c(epi TpaHCIUIaH-
Tawil Ta MOB’A3aHOI 3 HEI0 IISJILHOCTI. 3a CII0BAMU
3acTynHHKa rojoBu KomiteTy 3 muTaHb 3M0pOB’ s Ha-
1ii, MEIMYHOI JIOTIOMOTH Ta MEIUYHOTO CTpaxyBaH-
H$l, TOJIOBH ITiZIKOMITETY 3 MUTaHb TPAHCIUIAHTAL] Ta
Cy4YacHUX MeIWYHUX TexHoiorii Oxcanu JMutpie-
Bol B YKpaiHi IIOpIYHO MOTPEOYIOTh TpaHCILIAHTa-
1ii OpraHiB 3a XHUTTEBUMHU MOKa3aHHsMHU J1o 5 000
oci0, mpote (aKTUIHO MPOBOAMTHCS He Oinbmie 130
TpaHCIUIaHTaliil Ha pik. [Ipu npoMy Hama aepkasa
MOCijIae OCTaHHE MicIle cepell Kpain €Bpornu 3a mo-
Ka3HUKOM ITOCMEPTHOTO JIOHOPCTBA, SIKMH B YKpaiHi
cranoBuTh 70 0,1 Bunagku Ha 1 MiTEHOH HAaCEJICHHS,
mo y 100 pa3iB mMeHmie, HiX y cycignii [lonpmi, Ta
y 250 pa3ziB MeHie, HiK B Icnanii, sika 3a UM I0O-
Ka3HHKOM € CBiTOBHM JigepoM. Hanpukian, y 2019
pouii B YKkpaiHi He OyJ0 TPOBEACHO KOJHOT TPYIMHOT
TpaHncanTanii. Ha gymxy O.JImMutpieBoi, ogHi€eo 3
OCHOBHHX ITPUYHH T'aJIbMyBaHHS PO3BUTKY B YKpaiHi
LbOTO HANPSMY MEIUIIMHHU € BIJCYTHICTh HEOOXIHOT
KUJIBKOCTI JIOHOPCHKUX OPTaHiB JIJIsl TPaHCILIAHTAIII.
OxpiM TOTO, KO)KHOTO pOKy He MeHie 300 Hammx
CHIBBITYM3HHKIB MOTPEOYIOTh TpaHCILIAHTAI] KiCT-
KOBOTO MO3KY (T€MOIMOETHYHUX CTOBOYPOBUX KITi-
THH) BiJl HEPOIUHHOTO JIOHOPA, SIKa HHUHI 30BCIM He
MPOBOAMTECS B YKpaiHi.

JHepkaBa BUTpauae BETHKi KOIITH Ha MPOBEACH-
Hsl TpaHCIUIAHTAIiil OpraHiB 3a KOpaoHoM. 3a ii cio-
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Bamu, Jimiie y 2018 pori epkaBa npodiHaHcyBaia
163 tpancminanTaiii opranis Ta 110 TpaHcIUTaHTaIiH
KICTKOBOT'O MO3KY 32 KOPJIOHOM, BHJIIJIMBIIK Ha 1€
noHaa 600 miH. TpuBeHb. [lpu mpOMy, Ipu HaNEK-
Hill poOOTi crcTeMHU TpaHCIUIaHTAaIlll, B YKpaiHi 3a 11i
KOLITH MOXHa Oys0 O MpOJIKyBaTu ACKiJIbKa THCSY
ocib.

[lomo mpakTUYHOTO BTINEHHS B JKUTTA 3aKOHY
«[Ipo 3acrocyBaHHS TpaHCIUIAHTalil aHATOMIYHUX
MarepiajiB JitoauHi» MiHICTp 0XOpoHH 310poB’s 30-
psHa Ckajenpka miIKpeciuia, o YXBaJeHUH 3aKoH
HE TMpaloe 1 JepkaBa BUMYIIIEHa BUTPAuaTH KOIITH
JUIs. TIPOBEJICHHS TpaHCIUIAHTallii 3a KoppoHoM. Ha
OyMKy MiHicTpa OXOpOHH 3[I0pOB’sl, TUTaHHs TpaH-
CIUTaHTalil — OJ{HA 3 HaHOOMOUIIKX TPOOIIeM, TIPH-
CBSIYCHHX JKUTTIO JIFOAMHU. ByacHa TpaHcruiaHTamis
MOX€ TIPOJAOBKUTH KHUTTS Ha 25 1 OiNbIIe pOKIB.
3.Ckajielibka OKpeciuia mpobieMu, Yepe3 sKi Bij-
CYTHSl cHCTeMa TpaHciuiaHTtamii B Ykpaini. OnHiero
3 KIJIIOYOBHX 13 HMX BOHA Ha3Bajla HEBITPOBA[KCHHSI
JIarHOCTHUKH CMEpPTI MO3KY, AKa JI03BOJIIIA 0 cyrTe-
BO MOKPAIUTH CUTYAIIIO i3 TOHOPCHKUMH OpraHamH.
Bupimenns naHoro mutaHHs MOTpeOye KOLITIB Ha
npuadaHHS HeoOXimHoro obmagHaHHs. Takoxk cepen
npo0ieM BiJICYTHICTh OOJIKY 0cCi0, sIKi MOTpeOyIOTh
TpaHCIUIAHTALlii 1 peecTpy IOHOPiB, HE HaJarokeHa
B3a€EMOJlisI MK oprasizairissimu. Ha choromHi Tpas-
CIUTAHTAIlisl KICTKOBOTO MO3KY BiJl HSPOAMHHOTO J0-
HOpa MPOBOJMTHLCS TIJILKU 32 KOpAOHOM. BomHouac,
MPOBEJICHHST TaKUX omepainiidi B YKpaiHi, JJO3BOJIUIIO
0 3nemeBuTy iX Ha 30% i Oinblue. YYacHUKH 3aX0-
JIy 3 YMCJIa MPEJICTABHUKIB TPOMAJICHKUX OpraHizaiii
MPEe3eHTYBAIM CBii JTOCBLA Momyyspu3arii igei mo-
HOPCTBa aHATOMIYHHMX MaTepiaiiB K OJHOTO 3 Hai-
BUIINX MPOSIBIB TYMaHi3My.

Ha nymky aBTopa, npodeciiiHo 31ilicHeHa TpaH-
CIUTAHTALIS € 32C000M 30€peKEHHSI HKHUTTSI. ITpu 1po-
My CJIiJT 3ayBaXKUTH, 10 PI3UUHI 0COOU — PELUTTIEHTH
€ (pI3UYHO aKTHUBHUMH OCOOAMH, 3JaTHUMHU JO TIO-
BHOIL[IHHOTO YKUTTS.

Tak, y BepecHi BijOynacs nepia B YkpaiHi coIri-
albHa aKIlis, B paMKax skoi 25 yKpaiHIiB 3 mepeca-
JUKEHHMH OpTaHaMH IiAKOPUIIM HAWBUILY BEPIIMHY
Kapmnar - ['oBepiy. Lleti dakr 3adikcyBanu sk HOBHI
pexopa Ykpainu. Meroto 11i€i akiii 0y;10 npuBepHeH-
HSl YBaru CyCHiJIbCTBa JI0 MPOOJIeM TpaHCIIIaHTAIlil B
VYkpaiHi. YUaCHHKH 3acCiflaHHs 3ayBaXKWIH, 110 TakKa
colliajgbHa aKIlis, siK 1 1HIII BUJIU COLIaIbHOT PEKJIaMH,
€ pywiiHoi cuior it GOopMyBaHHS B CYCIHIJIbCTBI
MO3UTUBHOTO CTABJICHHS JIO JOHOPCTBA aHATOMIYHUX
MarepiajiiB, y TOMY 4uciii nocmepTaoro[ 11].

Ha chOromHimmHiii JeHb IOMIUOIIOETECS MIXK-
HapoJHE CMiBPOOITHUITBO y cdepi TpaHCIUIaHTAIil
OpraHiB Ta IHIIMX aHAaTOMIYHWUX MatepianiB. Tak,
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30KkpeMa, 3a aanumu MO3 y 2019 poui 14 namien-
TiB HampaBJICHO MJISl MPOBEICHHS TpaHCIIaHTAIl]
KICTKOBOTO MO3KY, 1HIIUX - JUIsl IPOBEJCHHS TPaH-
cruaHTanii opraniB. Ha JjikyBaHHS IIMX yKpaiHIIiB
Oylie BUTpaYeHO ONM3bKO 74 MIiIbHOHIB TPUBCHB 13
Jlep>kaBHOTO OFOJPKETY Ta 3aJIMIIKIB KOIITIB, 10 3HA-
XOJISITBCSL HA paxyHKax iHO3eMHHX KITiHIK. 3arajiom y
Hepxoromketi Ha 2019 pik nependoaueHo maiike 690
MIH. TpH. Y 2018 poui HampaBieHO Ha JIiKyBaHHS
278 ykpainuis. Lle na 19% 6inbie Hix 2017 poky i
HaKOIbIIe 32 BCIO ICTOPiI0 HEe3aJe:KHOI YKpaiHu. 3a-
BASIKH 3ycHIUIsiM kKoManan MO3 Ykpainu y 2018 poi
3a OIOKETHOIO IMporpaMoro «JIikyBaHHSI TpoMajsiH
VYkpainu 3a KOpIOHOM» BUKOPHUCTAHO MOoHa 653 MITH.
TPH., 0 Ha 263 MJIH. TpH. Oible HiX Oyio nepeada-
yeHo y JlepxaBHomy Oromketi Ha 2018 pik. Munyo-
T0 POKY YKpaiHIli OTPUMYBAJIH MEIUYHY JJOTIOMOTY Y
Binopyci (172 monunn), Typeuunni (49 moneit), Ita-
mii (19 moneit), [uaii (19 moneit), Himewuuni (10 mro-
neit), [onbii (6 mroneit). Takox 1Mo 0JHOMY MAIiEHTY
mikyBanucek B [3painmi, JInutei Ta Oinnsuaii. 3a 2018
pik OyJI0 TIPOBENICHO TaKi OIeparlii: TpaHCIIaHTAIis
HUpKU — 104 (4 mUTHHU); TpaHCIUIAHTALliS HUPKH Ta
MiANUTYHKOBOT - 1; TpaHcraHTamist nedinku - 27(1
JMUTHHA); TpaHCIUIaHTauis JereHb - 3 (1 auTHHA);
TpaHCIUIaHTalis cepis — 22 (2 AUTUHH); TpaHCILIaH-
TaIlisl OPrOHOKOMITIIEKCY Ceplisl Ta JiereHb - 6; TpaH-
CIUIAHTALlisl KICTKOBOTO MO3KY - 110 (54 miteit); inmmi
BuAM JiKyBaHHs — 5 (1 nutuHa) [12].

[Mpuiimaty pitieHHs PO TPAHCTIAHTALII0 OPraHiB
BiJl HEOXKMBOT'O JIOHOPA Ta BU3HAYATH YEPrOBICTh Malli-
€HTIB Y CITUCKY OUiKyBaHHS Oy/e KOHCHIIIYM JIiKapiB
Mel3aKiaay, N0 BUKOHYE TpaHCIUIaHTamitoo. Takox
Oynu MPUAHATI TEXHIYHI 3MIHM HIONO PO3MEXKYBaH-
HSl QYHKIIH OIJIaTH Ta OpraHi3amii TpaHCIIaHTalli.
HamionaneHy cimyxO0y 310poB’st YKpaiHH BU3HAYCHO
(hiHaHCOBHM OIIEPaTOPOM, 1[0 OTLIAYyBaTUME MOCITY-
T 3 TpaHCIUIaHTawii. Yci iHm GyHKIii 3 opranizamii
TpaHCIUIAHTAIlil MMOKJIaICHO Ha OKpeMHuil YTOBHOBa-
JKCHUH OpraH 3 MUTaHb TpaHCIaHTalii. Po3mmpeno
nepesik oci0, sKi € ONM3bKUMHU POAUYAMH, & OTKE,
JIOHOpaMH ISl POAWHHOT TPaHCIUIAHTAIlil MOXKYTh Ta-
KoK OyTH JBOIOPiIHI OpaTh 1 cecTpH, ASIBKH, TITKH
Ta IJIEMiHHUKH. JlIOHOpaMH KiCTKOBOTO MO3KY TaKOX
MOXYTb OyTH TIOBHOPIJIHI OpaTu Ta ceCTpH BiKOM JI0
18 poxiB. Po30iHOCTI Y TpakTyBaHHI HOPMAaTHBHUX
aKTiB, IO PEryJIOIOTh TPaHCIUIAHTALil0 B YKpaiHi,
SIK1 JIeSIK1 JTiKapi BBaXKaJIU MIEPETIOHOO ISl 3/1IHCHEH-
Hsl TpaHCIUTaHTAaIlil, - ycyHeHo[ 13].

BucHoBku. TakuMm YWHOM, CIIijJi 3ayBa)KUTH Ha
OCHOBHHX TIpOOJieMax, SIKi MOKYyTh BUHUKHYTH Y i-
3UYHUX 0Ci0 MpH peanizallii mpaBa Ha JOHOPCTBO: IIIe
HE CTBOpEHO €IMHY JiepKaBHY iHPOpMaIiiiHy chcTe-
My TpaHCIUIaHTAIlii, 1 BIIOMOCTI TIPO JIOHOPIB Ta pe-
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[UMIENHTIB, 3a JanuM MO3 Ykpainu, 30epiratoThcs Ha
MarnepoBUX HOCIAX, IO MOXKE MPU3BECTH JI0 BTPATH
0COOMCTHX JJAHWX 3rajlaHuX Cy0’€KTiB Ta PO3KPHUTTS
KoH(DiIeHIi#THOT iHpopMarIii.

Bapto Oyno O BperynoBaTH Ha 3aKOHOJIAaBUOMY
piBHI OKpEMHUM 3aKOHOM IIOPSZIOK BeleHHS €IuHOI
JiepkaBHOT 1H(OpPMAIIHHOT CUCTEMHM TpaHCIUIaHTa-
i1, SIKUM BPETYIIOBAaTH, KPIM MPOIECTYyPH BHECEHHS
BIJJOMOCTEH MPO JOHOPIB Ta PEUMUIIEHTIB, TAKOXK 1
BiJIMIOBIIaJIbHICTh, B T.4. KPUMIHAJIBbHY, 3a Oy/Ib-sKe
PO3TOJIONICHHST BIIOMOCTEH, 110 CTAaHOBJIATH KOH(i-
JeHuiiny iHpopmairo. KpiM Toro, npaBoBuii crartyc
YIOBHOBa)XEHOTO OpraHy 3 MHUTaHb TpaHCIIAHTAIi]
notpedye BPETYIIOBAHHS OKPEMHUM 3aKOHOJABUUM
aKTOM, B SIKOMY BH3HA4YUTH TOBHOBaKCHHSI OpTaHy Ta
BiJIITOBIAAIbHICTh MOCAIOBHUX OCI0 y pa3i OTpUMaHHS
HUMH KOH(]ineHIiiHoi iHpopMalii npyu BHKOHAHHI
CI1y’)k00BHX 000B’S3KIB.

OTxe, y JaHiii JOMOBIII MPOaHaTi30BaHO MPABO-
Bi 3acaju peanizalii mpasa (i3u4HOi 0cOOU Ha J0-
HOPCTBO OpraHiB B YKpaiHi, a TakoX MpoOieMu, sKi
BUHHKAIOTh peaizallii Iiboro mpasa.
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Articolul cuprinde o analiza succinta a prezumtiilor in procesul penal, prin prisma esentei institutiei date, delimitarii
acesteia de alte institutii similare si accentuarea celor mai importante prezumtii in materie procesual penala (in special,

prezumtia nevinovatiei).

Cuvinte-cheie: prezumfie, prezumtie legald, prezumtie de fapt, prezumtie ramurald, prezumtia cunoasterii legii,
prezumfia legalitdtii si temeiniciei sentintelor judiciare, prezumtia nevinovatiei.

PRESUMPTIONS IN THE CRIMINAL PROCESS

The article includes a brief analysis of the presumptions in the criminal process, in terms of the essence of the given
institution, its delimitation from other similar institutions and the emphasis on the most important presumptions in criminal
procedural matters (in particular, the presumption of innocence).

Keywords: presumption, legal presumption, factual presumption, branch presumption, presumption of knowledge of the
law, presumption of legality and soundness of judicial judgments, presumption of innocence.

Introducere. Prezumtiile constituie obiectul de
cercetare al diferitelor stiinte juridice, indeo-
sebi al teoriei dreptului. In sens juridic, prezumtiile
au fost obiectul mai multor cercetari, in cele mai dese
cazuri acestea purtand un caracter general. O mai pu-
{ind atentie, in opinia cercetatorilor, a fost acordata
problemei privind impactul prezumtiilor asupra drep-
turilor persoanelor implicate intr-un conflict penal [3,
p. 119]. Din perspectiva dreptului procesual penal,
prezumtiile au un rol esential, mai ales n probatoriul
penal, pentru protectia drepturilor subiectilor proce-
durali, avand aplicabilitate in dreptul unui stat cu o
democratie avansata [3, p. 118].

Din considerentele date, suntem de parerea ca pro-
blema prezumtiilor necesitd a fi dezvoltatd nu numai
la nivelul teoriei generale a dreptului, dar si la nivelul
fiecarei ramuri de drept, Intrucat rolul lor este unul
dreptului.

Scopul studiului. in prezentul demers stiintific ne
propunem o analiza succinta a prezumtiilor n proce-
sul penal, prin prisma esentei institutiei date, delimi-
tarii acesteia de alte institutii similare si accentuarea
celor mai importante prezumtii in materie procesual
penala.

Rezultate obtinute si discutii. In general, ter-
menul prezumtie (de la latinescul praesumptio) sem-
nificd o parere intemeiatd pe aparente, pe ipoteze;
concluzie logica desprinsa de lege sau de organul de
justitie cu privire la existenta unui fapt necunoscut si
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care nu poate fi dovedit decat din stari sau imprejurari
cunoscute [11, p. 704; 15, p. 13]. In alte acceptiuni,
prin termenul prezumtie se intelege ,,0 presupunere de
existentd sau de absenta a unui fapt, in conditiile unor
imprejurari tipice” [14, p. 20]; ,,parere intemeiatd pe
aparente, presupunere, supozitie sau recunoasterea
unui fapt ca autentic din punct de vedere juridic pana
la proba contrara” [2, p. 735].

Exista si opinii care afirmd ca prezumtiile sunt
concluzii logice inductive bazate pe asa numitele
legi empirice, dar nu pe baza legitatilor social-stiin-
tifice. Consideram a fi gresitd ideea conform careia
prezumtia este generalizarea inductiv-empirica si ca
in formularea ei nu am avea nevoie de deductie. In
aceasta ne putem convinge in cazul simplei prezumtii
prin care se formeaza legatura intre faptul atingerii
unei anumite varste i capacitatii persoanei de a-si da
seama de actiunile ilegale si de a conduce cu actiunile
sale.

In sens logic, prezumtia se prezinti ca o gandire
bazatd pe ipoteze probabile, care se poate exprima
prin formula ,,daca exista un A, atunci probabil, exis-
ta si un B” sau ,,majoritatea A sunt B”. De exemplu:
daca hotararea judiciard a intrat in vigoare definitiv,
atunci tot ce este expus in sentinta este just; sau, cu
alte cuvinte, majoritatea sentintelor intrate in vigoare
definitiv sunt juste.

Prezumtiile, in sens larg, sunt reflexul rational pe
care anumite cunostinte indirecte §i incomplete, asu-
pra unui fapt cert, il produc in spiritul nostru sub in-
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fluenta unei alte cunostinte preexistente privitoare la
semnificatiunea acelui fapt (adevarata prezumtiune).
Prezumtiunile sunt deductiuni logice trase din une-
le elemente informative, care nu constituie prin ele
insele o proba dar care pot, pe cale de rationament
si prin raportare la datele experientei comune, sa
conduca la stabilirea adevarului. Prezumtiile nu sunt
deci simple banuieli, ci concluzii precise si serioase
obtinute pe cale de rationament. De aceea, prezum-
tiille pot servi ca proba pentru formarea convingerii
judecatorilor. Prezumtiunea este supozitatea, pre-
supunerea existentei unei stari de fapt, care nu este
dovedita in realitate, ci este dedusd din experienta
comuna, adica din ide qued plerumque fit, sau este
dedusa in mod logic din stéri de fapt sau imprejurari
comun cunoscute. Prezumtiunea este trasa din expe-
rienta practica a realitatii si are in sprijinul sau toata
probabilitatea adevarului real. Daca aceastd proba
nu este facuta, inculpatul beneficiaza de o prezumtie
legalda de nevinovitie, combatuta de parerea scolii
pozitiviste, ce nu cade decit in fata probelor contrare
de culpabilitate.

In context, consideram important de reliefat deli-
mitarea institutiei prezumtiilor de alte categorii simi-
lare. Astfel, recunoasterea prezumtiilor in calitate de
constatari, apreciate ca fiind adevarate fara probarea
acestui fapt, determina necesitatea de a le delimita de
ipoteza. Ipotezele stau la baza fiecarei cercetari, avand
o metodd unicd de formare. Ipoteza se construieste
pe cunostintele acumulate, insuficiente insa pentru a
elabora o constatare veridica. Din punct de vedere eti-
mologic, ipoteza (din latind hypothesis) este definitd
ca un element dat pe baza caruia se dezvolta o de-
monstratie [11, p. 408]. In filosofie, ipoteza este defi-
nita sumar ca un adevar posibil, dar incd nedovedit [6,
p. 164]. Prezumtiile con{in anumite elemente comune
cu ipotezele, anume: caracterul lor de presupunere si
metoda inductivd de formare. Deosebirea esentiala
dintre acestea consta in faptul ca ipoteza se formeaza
numai in cazul in care nu sunt temeiuri suficiente de
elaborare a teoriei si de verificare a acesteia, pe cand
elaborarea prezumtiei nu urmareste aceste scopuri,
avand sarcina de a generaliza experienta acumulata.

Totodata, prezumtiile trebuie delimitate de axio-
me, care se considerd o propozitie instituita ca punct
de plecare, o asertiune luatd ca fundamentald, cel
putin pentru scopurile domeniului de cercetare aflat
in discutie [10, p. 42]. Axioma si prezumtia au ca
puncte comune atat probabilitatea, cat si faptul ca
ceea ce este luat ca adevar este luat fara probare, in
ceea ce priveste punctele care le deosebesc, acestea
pot fi rezumate la: circumstantele care ar permite a
le considera ca adevarate; posibilitatea de a le con-
stata; importanta; forma si continutul [14, p. 28]. Pe
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de altd parte, atragem atentia cd, spre deosebire de
axiomd, in multe cazuri prezumtia poate fi rasturna-
ta. De exemplu, prezumtia de nevinovatie exprima un
adevar conventional, cdnd oamenii convin c¢a in toa-
te cazurile 1n care persoana este acuzata, dar nu este
recunoscuta prin hotarare judecatoreasca, aceasta se
considerd nevinovata. Asadar, prezumtiile poarta un
caracter formal si conditional.

Prezumtiile trebuie deosebite si de ficfiuni. Ficti-
unea se defineste ca obiect ce este doar in aparentd
invocat de o presupunere [5, p. 126]. Esenta procede-
ului fictiunii consta intr-o artificiald asimilare a unor
lucruri care in realitate sunt diferite [8, p. 240]. Spre
deosebire de procedeul prezumtiei, care se bazeaza pe
o punere a semnului egalitatii intre ceea ce e adevarat
si ceea ce este verosimil (sau posibil), ficfiunea merge
pe linia unei constiente asimilari a ceea ce este adeva-
rat cu ceea ce nu este adevarat [8, p. 241].

Prezumtia nu poate fi confundata nici cu versiu-
nea. Prezumtia (de fapt) este o generalizare aplicabi-
14 ca punct de reper (o reguld generald) la cercetarea
anumitor situatii tipice. Versiunea, la randul ei, se
intemeiaza pe aceastd reguld, in toate cazurile fiind
insd concretd, luandu-se in consideratie circumstan-
tele cauzei date. Aceeasi situatie o intdlnim la analiza
diferentei dintre prezumtii si probe indirecte. Probele
indirecte sunt anumite date care, spre deosebire de
prezumtii, nu formuleaza o reguld, ci doar presupune-
rea ca datele respective au legatura cu faptul inclus in
obiectul probatiunii.

Dincolo de cele mentionate, prezintd importanta
si faptul ca in literatura de specialitate au fost Intre-
prinse diverse Incercari de a clasifica prezumtiile, re-
cunoscandu-se cd, la general, acestea pot fi divizate
in prezumtii de drept (legale) si de fapt, In functie de
faptul daca acestea sunt prevazute sau nu in normele
juridice [17, p. 424]. Astfel, primele sunt direct regle-
mentate de lege sau pot fi deduse din ea, cele de fapt
nu sunt prevazute juridic [15, p. 14].

Prezumfia de drept este o regula stabilitd prin lege
prin care se presupune existenta sau absenta faptelor
autentice pina la inaintatea probelor contrare (pre-
zumtia de combatere a probelor) si interzicerea com-
baterii lor (prezumtia incontestabild). Aceasta regula
este aplicatd numai in cazul stabilirii unui fapt autentic
(admiterea actului) prin care legea leaga actiunea pre-
zumtiei. Prezumtia legald ia in consideratie legaturile
reale si dependenta lor i de aceea just reflecta majori-
tatea situatiilor pe care s-a bazat. Evident e faptul, ca
pentru un oarecare numar de cauze incontestabilitatea
prezumtiei date legale in realitate ar putea fi rasturna-
ta, nsd legea nu permite. Deoarece numarul acestor
situatii este extrem de mic, legea, in interesul reglarii
uniforme §i garantarii maxime a drepturilor omului,
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neagd din punct de vedere teoretic, care ar putea con-
t{ine anumite lacune, existenta acestor cazuri.

Prezumtiile de fapt apar ca aproximative generali-
zari, deduse din observari sistematice si care reflecta
simpla ordine logica, prezumtii care au o aplicare lar-
ga in instantele de judecata. Multele din ele au fost
insusite de legislatie in domeniul probelor formale.

Asadar, recunoasterea vinovatiei se considera ca o
proba hotaratoare, suficientd pentru emiterea sentintei
de catre instanta de judecatd. La baza acestei reguli
este pusd presupunerea cd in majoritatea cazurilor un
nevinovat nu isi va incrimina fapta data, situatie po-
sibilda doar in cazul influentei si tensiunii exterioare.
Prezumtia data are reglementare legald si este vast
aplicata In practica judiciara a statelor din sistemul
anglo-saxon.

In concluzie, se poate deduce [3, p. 128] ca pre-
zumtiile de fapt pot lua nastere in activitatea judicia-
rd. Prezumtiile, de fapt, nu pot fi recunoscute obliga-
torii atdta timp cat nu sunt recunoscute ca prezumtii
de drept. Totusi acestea trebuie sa poarte un caracter
de recomandare pentru instantd. O prezumtie de fapt
recunoscutd de o instanta superioard poate fi accep-
tatd de cea inferioara fard a motiva o asemenea ati-
tudine. Respingerea unei asemenea prezumtii trebuie
motivata invocandu-se neconcordanta dintre circum-
stantele concrete ale cauzei. In situatia de conflict in-
tre prezumtii, ca adevaratd trebuie recunoscuta pre-
zumtia care aduce o mai mare asigurare drepturilor
persoanei acuzate.

In dependenta de sfera de aplicare, prezumfiile le-
gale pot fi clasificate in: prezumtii generale, interra-
murale si ramurale. Cele generale si interramurale 1si
gasesc aplicare in procesul probatiunii pe cauze pena-
le, aparind in prezumtii penale si procesual-penale.

Pezumtiile penale exprimad acele legaturi intre
fapte, care conditioneaza prezenta sau absenta premi-
zelor aplicarii legii penale. Importanta prezumtiilor
penale pentru procesul probatiunii constd in indica-
rea circumstantelor supuse probatiunii si introducerea
criteriilor probelor relative.

In general, in doctrina se sustine conceptia c¢i in
procesul penal functioneaza trei prezumtii: prezumtia
cunoasterii legii, prezumftia legalitatii sentinfei judi-
ciare §i prezumfia de nevinovatie [15, p. 18; 16, p.
88-89].

Aceste prezumtii au un caracter relativ, adica pot
fi combatute. In toate cazurile cand se solutioneazi
un dosar penal, orice subiect al procesului penal inte-
resat poate demonstra cé in situatia respectiva creata
0 anumita prezumtie nu a fost respectata, prin aceasta
incalcandu-se drepturile si interesele acestei persoa-
ne. Toate prezumtiile procesual penale nu necesita a fi
demonstrate pana in momentul in care se constata ca
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ele nu corespund prevederilor legale, astfel putandu-
se demonstra ilegalitatea si netemeinicia actiunilor
care sunt bazate pe respectivele prezumtii.

Astfel, potrivit prezumfiei cunoasterii legii se con-
siderd cd din moment ce legea a fost publicata si a
intrat in vigoare, acei participanti ai procesului penal
asupra carora se rasfrang prevederile legale, cunosc
legea data, ceea ce prevede, ce permite si ceea ce in-
terzice. Astfel, aceste persoane incilcand legea data
nu pot motiva cu faptul ca ele nu au cunoscut-o. Tot-
odatd, nu este necesar a dovedi nici ca persoana re-
spectiva care este trasa la raspundere a cunoscut legea
penala. Totusi aceastd prezumtie poate fi rasturnata
in situatia in care va dovedi ca 1n anumite impreju-
rari, cum ar fi calamitatile naturale, actiunile militare,
boli indelungate sau plecarea de durata in strainatate,
persoana a fost lipsitd de posibilitatea de a cunoaste
despre adoptarea unei noi legi, fapt confirmat de
probele din dosar. Deci, prezumtia cunoasterii legii
poate fi combatuta si astfel intemeiata necunoasterea
legii. Sarcina de a rasturna prezumtia sau, 1n alti ter-
meni, sarcina de a prezenta probe care vor confirma
necunoasterea legii revine acuzatului.

In mod asemanitor se procedeaza si in cazul pre-
zumtiei legalitatii sentingei judiciare intratd in vigoa-
re. Aceasta rezultd din faptul ca in majoritatea ca-
zurilor sentintele judiciare intr-adevar sunt legale si
temeinice. Cu toate acestea, prezumfia privind lega-
litatea si temeinicia sentintei judecatoresti, in cazul
cand aceasta este casatd de instanta superioard, este
refragabila.

In categoria prezumtiilor procesuale locul central
revine prezumfiei de nevinovdfie, care exercitd o im-
punatoare influenta asupra teoriei probelor, mai ales
in ceea ce priveste sarcina probei. In procesul penal
insa aceasta depdseste in importantd aspectul teh-
nic legat de materia probelor si trebuie interpretata
si aplicata ca un principiu fundamental al procesului
[12, p. 354], fiind abordata pe larg in doctrina juridica
[4,p.75;9,p. 56; 18, p. 70; 7, p. 198].

Desi, caregula de baza a procesului penal modern,
prezumtia de nevinovdtie depaseste limitele stricte ale
incidentei sale judiciare, aceasta constituie prin im-
plicatiile sale universale unul din drepturile funda-
mentale ale omului. Acest moment justifica inscrierea
prezumtiei de nevinovdtie in numeroase documente
internationale in care se consacra asemenea drepturi
fundamentale, apartinind oricdrei persoane. Princi-
piul dat este consacrat normativ 1n institutiile referi-
toare la sarcina probatiunii si administrarea probelor
in procesul penal [12, p. 119].

In ultimul timp se tinde tot mai mult ca acest prin-
cipiu sa devina o reguld fundamentala a legislatiilor
procesuale moderne contemporane, izvorita din nece-
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sitatea ocrotirii persoanei umane, in toate raporturile
dintre ea si societate. In acest sens este orientatd si
perfectionarea legislatiei noastre procesual-penale,
pentru etapa urmatoare, prin care se urmareste atat
sporirea mijloacelor necesare pentru ridicarea efici-
entei activitatii judiciare in prevenirea faptelor anti-
sociale, cit si pentru crearea de noi garantii care sa
impiedice orice posibila incalcare a drepturilor si li-
bertatilor cetateanului.

In context, atragem atentia cd desi instanta de
judecata trebuie sda se conduca de postulatul ,,Nici
0 persoana nevinovatd sd nu fie trasa la rdspundere
penala si condamnata”, art.1 alin.(2) CPP nu trebuie
interpretat in sensul cd, odata cu punerea sub invinu-
ire, prezumtia de nevinovdtie este retractata. Punerea
sub invinuire nu compromite persoana, iar, in cazul
in care nu a fost doveditd vinovitia, persoana trebuie
reabilitata.

Conventia Europeana a Drepturilor Omului pro-
clama Intr-o maniera clard in art. 6.2 prezumfia de ne-
vinovdtie. In rezultatul analizei normei date, se poate
constata ca fatd de proba este inaintatd o exigenta, si
anume: ca ,,vinovatia sa fie stabilitd in mod legal”.
Astfel, rezulta ca daca proba ce invinuieste persoana
va fi obtinuta pe cale ilegala sau va fi falsa, prezumtia
va rdmane in vigoare [13, p. 43].

In context, subliniem ca prezumtia de nevinovdtie,
ca notiune, trebuie interpretata in mai multe forme:

— ca un principiu general, inclusiv al procesului
penal, prezumtia de nevinovatie determina statutul
persoanei in societate, drepturile si libertdtile funda-
mentale, dreptul la un proces public, dreptul la apa-
rare s.a.;

—ca o reguld a probatiunii care genereaza existenta
anumitor institutii si norme, precum: sarcina probei,
interpretarea dubiilor in favoarea acuzatului, regula
privind obligativitatea motivarii sentintei (art.384
alin.(3) CPP), interzicerea de a pronunta o sentintd
de condamnare bazata pe presupuneri (art.389 alin.
(2) CPP) s.a.

Toate regulile nu pot fi interpretate altfel decat
parti componente ale principiului, iar incalcarea une-
ia duce la incalcarea principiului. Pornind de la regula
ca inculpatul nu este obligat sa-si dovedeascd nevi-
novatia, concluzia este cd neprezentarea de catre in-
culpat a probelor in apdrare nu poate fi interpretata ca
esec al apararii si ca probare a vinovatiei.

Prezumtia de nevinovatie consacra reguli determi-
nante in probatoriul penal. Nedovedirea vinovatiei in
sens juridic echivaleaza cu dovedirea nevinovatiei si
nu permite detinerea in stare de suspect a unei persoa-
ne care a fost achitatd de catre o instanta de judecata.
Prezumfia de nevinovatie determind ca sarcina pro-
bei nu poate fi pusé in sarcina invinuitului. Odata ce
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invinuitul se considera nevinovat pana la intrarea in
vigoare a hotararii judecatoresti, rasturnarea prezum-
tiei se pune in seama organelor care invoca vinovatia
persoanei. Prezumfia de nevinovdtie determina regula
privind interpretarea tuturor dubiilor in favoarea invi-
nuitului.

Asadar, putem de duce ca prin esenta sa, prezum-
tia de nevinovdtie este:

- in primul rand — baza procesuald a dreptului de
apdrare a invinuitului si a tuturor drepturilor ce for-
meaza esenta dreptului de aparare.

- 1n al doilea rand — expresia tuturor garantiilor
procesuale stabilite de lege in scopul protectiei inte-
reselor legale ale invinuitului.

- 1n al treilea rAnd — un inceput determinant in uti-
lizarea probelor in procesul penal, in baza cérora se
hotaraste asupra vinovatiei sau nevinovatiei persoa-
nei invinuite.

In asa mod, esenta prezumfiei de nevinovitie con-
std in aceea cd prin intermediul ei se asigurd toate
drepturile procesuale ale Invinuitului si n acelasi
timp — examinarea impartiald §i obiectiva a circum-
stantelor cauzei. Incalcarea prezumtiei de nevinovatie
inevitabil contribuie la examinarea unilaterala si neo-
biectiva a cauzei date, fapt ce impiedica descoperirea
adevarului, detasarea de la el. Pornind de la aceasta,
este clar ca prezumfia de nevinovdtie trebuie intot-
deauna si fie respectatd in practica judiciara. Altfel,
incalcarea acestei prezumtii echivaleaza cu incalca-
rea legalitatii, fapt ce contribuie la pronuntarea unor
sentinte neintemeiate legal si faptic.

In fine, prezumfia de nevinovdtie trebuie privitd in
stransa legatura cu principiul legalitatii din domeniul
dreptului penal. Obiectul sau principal este de a asi-
gura protejarea individului impotriva oricarui arbitra-
riu prin garantarea libertatii individuale, stimularea
cautarii adevarului in activitatea judiciara si evitarea
riscurilor care inradacineaza cu usurinta credinta ca
cel impotriva cdruia se exercitd o actiune penala este
vinovat.
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MPOBJEMU 3ACTOCYBAHHS 3AKOHY YKPATHM «I[TPO BHECEHH S
3MIH JIO JESIKUX 3AKOHOJABUNX AKTIB YKPATHM 11OJ10
CHPOLLEHHS JOCYI0BOI'O PO3CJIIYBAHHSI OKPEMUX KATETOPIi
KPUMIHAJIbHUX ITPABOMOPYIIEHDb» TA IX HIJIIXA YCYHEHHS

Bipa TAJIYHBKO
JIOKTOD IOPUIMYHUX HayK, ipodecop kadeapu npodeciiiHux Ta creriaibHuX JUCIHILIIH XePCOHCHKOIO
¢axynprety OIEChKOTO AEPKABHOTO YHIBEPCUTETY BHYTPILIHIX CIIPaB

CrarTsa npucBSYeHa 3aCTOCYBaHHIO 3akoHy YKpaiHu « IIpo BHeCEeHHs 3MiH 70 JESKUX 3aKOHOJaBYMX aKTiB YKpaiHU
II0JI0 CHPOIIEHHS JJOCYIOBOTO PO3CIiyBaHHS OKPEMHX KaTETOpili KpMMIHAIBHUX IPaBOIOPYIICHBY, BU3HAUYCHHIO TPO-
0JIeMHHX NMUTaHb, 1[0 BUHUKAIOTh TIPH HOTO 3aCTOCYBaHHI Ta MIJSIXIB iX yCyHEeHHs. JlepikaBa MOBHHHA KOPCTKO pearyBaTu
Ha TMPOSIBH 3J0YMHHOCTI, OJHAK TIOBMHHA HE JOIyCKATH HE3aKOHHHUX MPUTATHEHB JO BiANOBIJAIBHOCTI Ta 30iTbIICHHS
KpUMiHaJIbHO-TIPAaBOBUX pernpeciid. Choro/Hi npu peopMyBaHHi, BIACYTHIH CUCTEMHHH, TIPOAyMaHUi 00’ €KTUBHUIT 11X/
3 ypaxyBaHHSIM IPaKTUYHOrO HaOyTOro JIOCBIAY IPH PO3CIiyBaHHI 3JI0YMHIB PI3HUX BUIB, 0 BHECEHHS 3MiH y YHHHE
3aKOHO/IaBCTBO.

3anpoIoHOBaHI HIJSIXM BIOCKOHAIEHHS, JI03BOJISITH OpraHaMm, IO MPOBOISTH JOCYAOBE PO3CIiTyBaHHS 30CEPEIUTH
CBOIO yBary Ha pO3CHiJyBaHHI KPUMiHAJIbHUX MPOBAIKCHB, IOPYIICHUX 32 3J0YMHAMM, IO BITHOCSATHCS 10 TSDKKUX Ta
0COOJIMBO TAKKHUX.

Knrouosi cnosa: oocyoose poscnioyeanns, ciiodi niopo3oinu, KPUMIHAIbHI RPOCMYNKU, KPUMIHALbHI NPOBAONCCHHS,
3N0YUHU, AOMIHICIPAMUSHE NPAGONOPYULEHHS.

PROBLEMS OF APPLICATION OF THE LAW OF UKRAINE «ON AMENDMENTS TO SOME LEGISLATIVE
ACTS OF UKRAINE ON SIMPLIFICATION OF PRE-TRIAL INVESTIGATION OF CERTAIN CATEGORIES
OF CRIMINAL OFFENSES» AND THEIR WAYS OF ELIMINATION

Vira HALUNKO,
Doctor of Law Sciences, Associate Professor, Professor of the Department of Professional and Specialty Disciplines of
Kherson Faculty of Odessa State University of Internal Affairs

The article is devoted to the application of the Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine
on Simplifying Pre-trial Investigation of Certain Categories of Criminal Offenses”, to identify the problems arising in its
application and the ways of their elimination. The state must respond rigorously to crime, but it must not allow unlawful
prosecution and increased criminal repression. Today, there is no systematic, thought-out objective approach to reform,
taking into account practical experience gained in investigating crimes of various kinds, before amending the current
legislation.

The proposed ways of improvement will allow the bodies conducting pre-trial investigation to focus their attention on
the investigation of criminal proceedings instituted for crimes involving serious and particularly grave ones.

Keywords: pre-trial investigation, investigation units, criminal offenses, criminal proceedings, crimes, administrative
offense.

PROBLEME DE APLICARE A LEGII UCRAINEI ,,PRIVIND MODIFICARILE UNOR ACTE LEGISLATIVE
ALE UCRAINEI PRIVIND SIMPLIFICAREA INVESTIGARII PREVENTIVE A ANUMITOR CATEGORII DE
INFRACTIUNI” S MODALITATILE LOR DE ELIMINARE

Articolul este consacrat aplicarii Legii Ucrainei ,,Cu privire la modificarile la anumite acte legislative ale Ucrainei
privind simplificarea investigarii preventive a anumitor categorii de infractiuni”, identificarea problemelor care apar in
aplicarea acesteia si a modalitatilor de eliminare a acestora. Statul trebuie sa raspunda riguros la infractiuni, dar nu trebuie
sd permitd urmadrirea ilegala si cresterea represiunii criminale. Astdzi, nu exista o abordare obiectiva sistematica si gandita
a reformei, ludnd in considerare experienta practicd dobandita in investigarea infractiunilor de diferite tipuri, inainte de
modificarea legislatiei actuale.

Modalitatile propuse de imbunatatire vor permite organismelor care efectueaza investigatii preventive sd isi concentreze
atentia asupra investigarii procedurilor penale instituite pentru infractiuni care implica infractiuni grave si deosebit de grave.

Cuvinte-cheie: ancheta pre-proces, unitati de investigare, infractiuni, procedura penald, infractiuni, infractiune admi-
nistrativa.
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HOCTaHOBKa npodiaemu. KoxkHa mnpaBoBa
JepkaBa, y IepIly uepry, 3abesmneuye mpa-
Ba i CBOOOIM JIFOMUHH. 1X rapaHTil BU3HAYAIOTh 3MICT
1 CHOpSIMOBAaHICTh HisTIBHOCTI JepxaBu. JlepkaBa
BiJINIOBi/Ia€ TI€peN JIFOAMHOI 33 CBOIO JisTIBHICTB.
YTBepmKeHHs i 3a0e3meueHHs paB i CBOOO/ JTOIH-
HU € TOJIOBHUM 000B'si3koM jaepxasu [1]. lepxasa
MOBUHHA >KOPCTKO pearyBaTd Ha IPOSIBU 3JIOYUH-
HOCTi, OIHAK I[OBMHHA HEIOIYCKAaTH HE3aKOHHUX
MPUTSITHEHb JI0 BIAMOBINAIbHOCTI Ta 30UIbIIECHHS
KPHUMiHAIbHO-TIPABOBHX PETIPECiid.

AKTyaJbHicTh TemMu JociigxkenHs. Pedop-
MYBaHHS CHCTEMH KPHUMIHAJIBHOTO IPaBOCYAJs B
VYkpaiHi HOBUHHO NMPU3BECTH A0 3HAYHO CIPOLICHO]
IpOLEAYypU PO3CIiAyBaHHS IPaBONOPYILICHb, SKi
He OyIyTh TATTH 32 cO00I0 KpHUMIHAIBHOI BiITOBI-
naiapHOCTI. Ha kanp choromni npu pedopmyBaHHi,
BIJICYyTHIHl CHUCTEeMHUWH, MOETAIHUN, MPOIyMaHUN
00’ €KTUBHHUH MiJXiJ 3 ypaxyBaHHSM IPaKTUIHOTO
Ha0yTOTO JOCBiAYy MIPH PO3CIIiIyBaHHI 3JI0YMHIB Pi3-
HUX BMJB, L1070 BHECEHHS 3MiH y YHHHE 3aKOHO-
JIaBCTBO.

Cran pocaimxenns. llutanusm pedopmyBaH-
HS Ta JISUIBHOCTI 1 PO3BHTKY MPaBOBOOXOPOHHHX
OprasiB, 3BepTalud yBary HayKOBLIi-IIPAaBHUKHU:
B. Asep’snos, O. baunypka, B. bepzenko, O. bes-
nanosa, lO. butsk, JI. bina-Tiynosa, B. binoyc,
I. bopoxin, B. I'apamyk, A. I'epacyn, 3. Imagys,
A. Tonosau, 1. I'onocuiuenko, C. ['onuapyk, 1. I'pu-
nenko, T. I'ypxiit, M. I'ypcekuii, E. Honin, A. Idy-
ouncwkmii, B. 3apocuno, C. KiBanos, 1. Komiymiko,
T. Komomoenys, B. Konmmakos, I1. Konsga, H. Ksac-
HeBcbka, A. Komsiok, O. Kinam, B. Kypwuio, €. Ky-
pinnuii, K. Jlesuenko, M. Muxeenko, T. MiHka,
C. Moceonj3, 1. Hazapos, B. Hactiok, O. Heron-
yeHko, I. [Tanos, C. IletkoB, , M. Iloropenpkuii,
A. Ilononska, I'. Ilonomapenko, /. Ilpuitmauenko,
O. I[Iponesuy, T. [Ipouenko, O. ITuenina, B. Pa3z-
BanoBchkuii, O. PsOuenko, B. CeniBanos, P. Cep-
oun, O. Cunssceka, JI. Conupnuk, C. CTeleHko,
B. Cron6oBwnit,}O.Tatapos, B. Timenko, H. Tunauk,
B.®apunnuk, H. ®enopyk, FO. Hopnoyc, O. Xapu-
toHoBa, P. Illamosain, , B. Illemiteko, 1. Illomina,
M. Sxkumayk, X. Spmaxi Ta iH.

MeTo10 cTaTTi € AOCHiKEHHS TpoOieM Ta ix
BUPIIIEGHHS NPH 3acTOCYBaHHI 3akoHy YKpaiHH «
[Ipo BHECEHHS 3MiH 10 JESKUX 3aKOHOJABUUX AKTiB
VYkpaiHu 100 CHPOILIEHHS IOCYIOBOIO PO3CIiny-
BaHHS OKPEMHUX KaTeropii KpUMiHaJIBHUX MPaBOIIO-
PYLICHBY.

BuxJjaag ocHoBHOro MmarepiaJy.

3 npuiiHATTAM KpHMiHAIBHOTO TIpOIeCyalbHO-
ro xojekcy Ykpainu y 2012 ocHOBHHM CyO’€KTOM
po3ciijgyBaHHA cTaB ciigumii. Ha fioro mutedi nsrino

FEBRUARIE 2020

PO3CITiyBaHHA BCiX BHJIIB 3JI0YHHIB, Y TOMY YHCIIi
1 HOBUX, TUX, IO TUTHKH 3’ SIBUJIUCS, IO MOTPeOye
3HAYHOTO MOCBIMy TMpakTHYHOI poOoTu. Ha xamp,
Oyna Hamis, M0 HABAaHTKCHHS Ha CIIITYUX 3HAYHO
3MEHIIUTHCSA, BOHU OyayTh OUIBII CaMOCTIHHUMU
y MPUAHATTI pilIEeHHI Ta PO3CIiAyBaHHI 3JIOYMHIB,
ajie Ha HUX OyJI0 MOKJIAIeHO iIIe M0IaTKOBI TTOBHO-
BaXEHHS, a caMe: I10 Teple - BUABIEHHS 0Ci0, AKi
BYMHIIIA KPUMiHAJIbHI TPAaBOMOPYIIEHHS, TIO JApyTe-
HernacHi ciiadi (po3mrykoBi) aii, MO-TpeTe, KOXKHA
i Caig4oro 00OB’SI3KOBO IMOBMHHA BHOCHUTHLCS 10
€IMHOTO PEECTPY NOCYAOBUX PO3CIiTyBaHb Ta Y3TO0-
JDKYBAaTUCh 13 CHITIUM CYOICI0 1 MPOIeCyaTbHUM
MPOKYPOPOM, 1 SIK HACIIIOK, 3aTSTYBaHHS CTPOKIB
JIOCYZIOBOTO PO3CITiTyBaHHS, i TOBHICTIO TT030aBIICH-
HA iX caMocTiitHOCTI. Bee me mpu3Beno 1o BeIuKkoro
HE TUTBKH (PI3UYHOTO, a 1 EMOIIITHOTO HaBaHTaKEH-
HS Ha CITIiTY0TO, TOMY Ha ChOTOMHI 5K HIKOJIN, BKpai
TOCTPO CTOITh MUTAHHS TPO 3HATTS MIEBHOTO HABAH-
TOKCHHS Ta HAMpPYXKEHHs 31 chaimuux. Taky Hamito
Jlae MPUUHATTSA 3akoHY YKpainu «IIpo BHeceHHs
3MiH JI0 JCSKUX 3aKOHOJABUMX aKTiB YKpaiHU 00
CIIPOIIEHHS JIOCYAOBOTO PO3CIiyBaHHS OKPEMHX
KaTeropiii KpUMiHAIBHUX MPABOIIOPYIICHBY.
Jlaroun BUCHOBOK, 11010 3aKOHHOCT1, BUIIIEBKa3a-
HOTO 3aKOHY, TeHEPAIbHUN TUPEKTOP 3 MPaB JIOIN-
HU BKa3aB, IO BiH CTaBUTHLCS il CYMHIB 4epes Bif-
CYTHICTh IPUYHNH, Y 3B 3Ky 3 IKUMH ICHYIOU1 APi10H]
KpUMIiHaJIbHI IPABOMIOPYIICHHS KIIACH(DIKYIOThCS SIK
KPUMIHAJIBHI TPOCTYTNKH, TOCHICHHAM TIIOKapaHb
3a 1HII HE3Ha4YHI KPUMIHAJIBHI MPABOMOPYIIECHHS,
HEAOTPUMaHHSAM TPHUHIMIIB PIBHOCTI Ta TPOTMO-
PIIMHOCTI MOA0 CIMOCO0IB CTATHEHHS mTpadiB Ta
MO>XKJIMBICTIO TPHUBAJIOTO MMO30aBICHHS BOJI 3a BUH-
HEHHS aJMiHICTPATUBHUX MPABONOPYIIEHb... B Toi
’Ke Jac 3ampoINoHOBaHI 3MiHU (B YaCTHHI CTBOpPEH-
HS OKPEMHUX CIITUUX CTPYKTYp I KPUMiHATBHHIX
MPOCTYIKIB Ta KPUMiHAIHHUX MPAaBOMOPYIIEHB) MO-
KYTb CIIPUYUHUTH 3aliBy CKJIQAHICTh Ta TUTYTaHUHY
B po0OOTi CHCTEMU KPUMIHATHHOTO TpaBocyaas [2].
Tak, miicHO Ha CHOTOMHI 3aIUIIAETHCS HEBHUPIIIE-
HUM THUTaHHS YiTKOTO BU3HAYEHHS CAMOTO TMOHSATTS
npoctynky. Tak, crarrero 9 Kogekcy Ykpainu mpo
aJMiHICTpaTHBHI MPaBOMOPYIICHHS, BU3HAYAETHCS,
0 aJMiHICTPaTUBHUM IIPABOTOPYIIEHHAM (IIpO-
CTYTIKOM) BHU3HA€THCS MPOTHIPaBHA, BUHHA (YMHC-
Ha abo HeobepexHa) mis 9u Oe3misTbHICTD, KA T0-
csAra€ Ha TPOMAJICHKUI MOPAIOK, BIACHICTH, MpaBa
i cBoOOaM TPOMAaSH, HAa BCTAHOBJICHHUH MOPSIIOK
YIOpaBIiHHS 1 32 Ky 3aKOHOM Tepen0adyeHo aaMi-
HICTPAaTUBHY BiAMOBIMANbHICTE. AJMiHICTpaTHBHA
BIITIOBIJATBHICTH 32 MPABOMOPYIICHHS, TIepeadade-
Hi muM KomekcoM, HacTae, SIKIO i TOPYIIEHHS 3a
CBOIM XapaKTepOM HE TATHYTH 32 COO0I0 BiATIOBITHO
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JI0 3aKOHY KpHUMIHAJIBHOI BigmoBifanbHOCTI [3]. B
Kpuminansnomy Kogpexci Ykpainu crarreto 11 Bu-
3HAYCHO, IO 3JIOYMHOM € rnependaveHe M Konex-
COM CYCHUJILHO HeOe3rneuHe BUHHE JisHHS (j1is abo
0e3isuIbHICTE), BUMHEHe cyO'ekToM 3moumHy. He €
3JI0YHHOM J1is1 200 Oe3TisIIBHICTD, sika X0ua (hopMaib-
HO 1 MICTUTh O3HaKH OyJIb-SIKOTO JISTHHSI, mepenoade-
Horo M Kopnekcom, ane yepe3 Mallo3HAYHICTh He
CTAHOBUTH CYCIUJIbHOT HEOE3MEeKH, TOOTO HE 3amoIi-
sij1a 1 He MOTJIa 3aMo/[isATH 1CTOTHOT KoM (hi3HUHIN
YU OPUIUYHIN 0C001, CyCHiILCTBY a00 Jepikasi [4].
ToOTO y KpUMIHATBHOMY KOJICKCI, MOHSTTS 3JI0YU-
Hy Ta KPUMIiHAJIBHOTO TPOCTYIKY HE BH3HA4YCHI Ta
YiTKO HE PO3MEKOBaHi.

JliticHO 3AIHCHUBIIKM PO3MOALT KPUMIHAJIBHOTO
MPaBOMOPYIICHHS Ha 3J0YMHU Ta IMPOCTYNKH IIe
MPU3BE/IE JI0 YiTKOTO BIOKPEMJICHHS BiJI CyMI>KHHUX
Bu3HaueHb. OHAK, HEOOXITHO Y MIEPIy Yepry, BHO-
CUTH 3MIHHM Ta KOpETyBaTW KPUMIHAJIBHUN KOJIEKC
VYkpainu Ta KpuMiHAIBHUN TPOLECYaTbHHN KOJCK-
CH, a TAKOXK 1HIII 3aKOHOJABY1 aKTH.

Tak, 3aKOHOTIPOEKTH, SIKi TO/1aBaIMCh Ha PO3IJIS]L
BepxoBnoi Paau, npornonyBanu nuiie BigHECCHH:
710 KpUMIHAIBHUX TPOCTYIKIB, 3I0YMHIB HEBEJINKOL
TSKKOCTI, alle Y HUX TaKOX BIJICYTHE YiTKE PO3MEK-
YBaHHS MK aJMIiHICTPATUBHUMH TPABONOPYIICH-
HSMHU Ta 3JIOYMHAMH, a TAaKOXK HE BKa3aHO BKpaii
BaXXJINBOTO (DaKTOpy, SIK CTPOKIB PO3CIiAyBaHHS Ta
oci0, 1mo OyayTh iX po3sciigysaru. BinmosinHo, 10
HOpM Jitodoro KpumiHalbHOTO-IPOIECYaTbHOTO
KOJIeKCY YKpaiHu, OpraHaMu JOCYJOBOTO PO3CIiay-
BaHHsI (OpraHaMH, 1110 31IHCHIOITH JI3HAHHS 1 1I0CY-
JIOBE CIIIACTBO) €: 1) ciaui miapo3ainm: a) opraHis
HanionansHoi mominii; 6) opraniB 6e3neku; B) op-
raHiB, M0 3J{IHCHIOTH KOHTPOJIb 32 JOACPKAHHIM
MOJJaTKOBOT'O 3aKOHOJIABCTBA; ') opraHiB JlepkaBHO-
ro OIOpO pOo3CiiayBaHb; 2) MiAPO3/IIN JCTCKTHBIB,
MiPO3Ai BHYTPIIHBOTO KOHTponro Hamionans-
HOTO aHTUKOpYyIUiiHOTO Otopo Ykpainu [5], ToO-
TO, CTPYKTYPHO CHIif4i BiIHOCSATBCS O Pi3HUX Bi-
noMcTB. Ha mpakTutii, sik mpaBuiio, ¢ BUKIUKAE He-
Y3TOPKEHICTD 1 BIJICYTHICTH 3B’SI3KIB HE TILIBKU MIikK
MiJIpO3/IlJIaMHu, a ¥ BiJIOMCTBaAMH, y PE3yJIbTaTi He-
Ma€ YiTKoO1 creriamizalii B po3ciilyBaHHI OKPEMHUX
KaTeropiil 3JI0YMHIB, 3aKOHO/IABYO HE 3aKpiIICHUH
MPaBOBUH CTATyC SIK OPTaHiB IOCYIOBOTO PO3CIiay-
BaHHS, TaK 1 CIIIYNX

Takok, TMyHKTI 3 I[i€i CTAaTTi HAroJIOUIYEThCS,
[0 TIPU JIOCYJOBOMY PO3CJIilyBaHHI KPUMiHAIBHUX
MPOCTYTIKIB Y BCTAHOBJIGHUX 3aKOHOM BHIIAJKaX I10-
BHOB&)XEHHS CJIIIYOT0 OpraHy JOCYIOBOTO PO3CIIi-
JyBaHHSI MOXKYTbh 3/IICHIOBATHCS CIIiBPOOIiTHUKAMH
IHITUX MMiApo3auIiB opraniB HarioHansHOT momiii,
opraHiB 0€3IeKH, OpraHiB, M0 31HCHIOIOTH KOHTP-
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OJb 32 JIOJICPXKAHHAM MOJAaTKOBOTO 3aKOHOJAaBCTBA
[5]. Ane, 9iTKOTO pO3’ICHEHHS, 1110 3a CIIBPOOITHH-
KM 1HIIMX T IPO3/iTiB, BIICYTHE (MOKHA MPUITYCTH,
110 11e OyayTh BCi 03 BUHATKY) TaK SIK JIO Ji3HAHHS
BIJIHOCSATBCSI TPAKTUYHI BCI MAPO3/IITH, TOYMHAKOUN
BiJl IOTO KepiBHHKA.

Takoxk, 3alWIIA€TBCS BIAKPUTUM THUTAHHSIM,
IIOJI0 CTPOKIB po3ciigyBanHs. Tak, cy0’ekTd, 110
MPOBOASATH JIOCYJAOBE PO3CIiyBaHHS 3000B’si3aHi
BHOCHUTH JI0 €IMHOTO PEECTPY JAOCYAOBUX PO3CIIi-
JyBaHb KOXHY ciinuy fito. OnHak, crarreto 8 «Ilo-
JIOKEHHS TIPO TOPSIIOK BeJeHHST €IMHOTO PEECTpy
JOCYZIOBHUX PO3CIIyBaHb» HUMHU €: JIUIIE IPOKYPO-
PH, Y TOMY YHUCIIi KepiBHUKH MPOKYparyp; KepiBHU-
KM OpTaHiB JIOCYIOBOT'O PO3CIiAyBaHHS; CIiadi op-
ra"iB MPOKypaTypH, MoJilii, Oe3neku, opraHis, 1110
3MIHCHIOIOTH KOHTPOJIb 32 JIOJEPKAaHHSIM IOIaTKO-
BOTO 3aKOHOJIaBCTBA Ta OpraHiB Jlep:kaBHOTO OIOpO
PO3CIilyBaHb;, JNETEKTUBU MiJAPO3/IIIB JCTCKTHBIB
Ta BHYTPIIIHBOTO KOHTPOJO HarlioHaJIbHOTO aHTH-
KopymuiHoro 610po YKpaiHH, YIOBHOBaXKEeHI 3/1iH-
CHIOBaTH JIOCYJIOBE PO3CIiAyBaHHS KPUMiHAJIbHUX
npasornopyuens [6]. Tomy, He0OXiIHO BHOCHUTH J10-
MOBHEHHS Ta PO3IMIKMPIOBATH KOJIO Cy0’€KTIB, 110 Ma-
I0Th TIPaBO BHOCHUTH BiIOMOCTI 10 €IMHOTO PEECTPY
JOCYZIOBHUX PO3CIIiJyBaHb Ta BHOCUTH KOPEKTUBH 10
KIIK mono cTpokiB po3ciigyBaHHs KpUMiHAJIBHUX
MPOCTYTKIB, PO3CHiAyBaHHS KpPUMiHAIBHUX MpPO-
CTYIKiB y (opMi Ji3HAHHS 32 CIPOILEHOO MPOIIEeTy-
pO0 Ta y CKOpPOYCHi cTpoKH (He OinbIie Hik 72 ro-
JIMHU 3 MOMEHTY IOBIJIOMJICHHSI 0CO01 PO MiI03py
YH 3aTpUMaHHs, a00 B IHIIUX BUIaIKaX Ha CTPOK JI0
1-ro Micsiiis).

TakuM 4YMHOM, BHXOASYH i3 BHILEBKA3aHOTO,
HeoOXiJTHO BHOCUTH JIOTIOBHEHHS Ta PO3LIMPIOBATH
KOJIO cy0’€KTIB, IO MalOTh IIPaBO BHOCHUTH BiJIOMOC-
Ti 10 €AMHOTO PEECTPY JOCYJOBHX PO3CIIiTyBaHb Ta
BHOcUTH KopektuBu 1o KIIK mono crpokiB poscii-
JyBaHHS KpUMIHQJIBHUX MPOCTYTIKIB, PO3CIiayBaH-
HSl KpUMIHAJIBHUX MPOCTYTKIB y OpMI JIi3HAHHS 32
CHPOIIEHOI0 MPOLEAYPOI0 Ta Y CKOPOYCHI CTPOKH
(He Oinble Hik 72 TOIUHU 3 MOMEHTY MOBIJIOMJICH-
Hsl 0001 PO MiZ03py UM 3aTPUMaHHs, a00 B THIIMX
BHITaJIKaX Ha CTPOK JI0 1-T0 MicsIs).
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VJIK 343.4

MICHE CTPATET'Il Y TPOTUAII KOPYHNIUMHIN 3JIOUYNHHOCTI

Mapis KIKAJITIIBLII
KaHAWJAT IOPUANYHUX HayK, OLEHT,
JIOLEHT Kadeapr KpUMiHAIBHOTO MTpaBa Ta KPUMiHOJIOT11
KuiBcpkoro HamioHansHOTO yHiBepcuTeTy iMeHi Tapaca llleBuenka

CrarTs npucBsdeHa po3nsAy TOTO, SIKE caMe Miclie 3aiiMae CTpaTerist y NpoTHil KOPYIIHHII 3T04MHHOCTI.

VY cTarTi BCTAaHOBJIEHO BU3HAYECHHS MOHSTTS «CTPATEris», HABEIEHI BUTOKH IOXO/DKEHHS TAaHOTO MOHSATTS, 3ayBa’KeHA
MeTa Ta I100abHe 3aBJaHHA BiAMi4eHOI KpUMIHOJIIOTIYHOT KaTeropii, a TakoX 3a3Hav4eHi crennudidi acleKTH, XapaKTepHi
JIMILIE CTparerii, K SBUILLY.

ABTOpPOM PO3KPHUBAETHCS, K€ CaMe MiCIe BIJBOAUTHCS CTpATETil B 3arajibHild IPOTH/IIT KOPYLiKHIH 31m0unHHOCTI. [{0-
BOJIUTKCS, 1110 CTPATETis 3aiiMae oOJjHE 3 MPOBIAHUX MicIlb B 0OPOTHOI 13 KOPYMIIHHOIO 3I0YWHHICTIO, a/1KEe BOHA SIBISIETHCS
OCHOBOIO, 110 (pOopMye Ta KOOPAMHYE 3arajibHy MOMITHKY ICpKaBH B aHTUKOPYIIIIHHIN cdepi.

B crari 3BepraeTbes yBara, mo 6e3 aHTHKOPYIIIIIHOI cTparerii 3aXoau 1mo 60poTh0i 3 KOPYIIIIEI0 HECUCTEMHI Ta He-
ckoopanHoBaHi. OKPEeMO HAaroJIOIIY€ETHCS HAa TOMY, III0 OCTaHHS AHTHKOPYIIiifHA cTpaTeris B YKpaiHi JaTyeThCs MepioioM
2014-2017 poky i, nounHarouu 3 2018 poky, Haia jepxana GpakTHIHO xKKBe 0e3 Cy4acHOi cTpaTerii NpoTH Il KOpyILiHHIi
3JI04MHHOCTI, 110, SIK HACIIJJOK, HE JI03BOJISIE NOOY/IyBaTH JIi€BY aHTUKOPYIIIHHY MONITUKY Ta BAKOPIHUTH SIBUILE KOPYIILIT
3 TEPEH KPalHHU.

SIK miICyMOK BH3HAUECHO, IO CTPATErist MPOTUIIT KOPYIIIIT € Ba)KIMBAM €JICMEHTOM BCi€l aHTUKOPYIIIHHOI O THKA
JepKaBH. 3a BIZICYTHOCTI CTpaTerii, ika BU3HAYa€ JOBIOCTPOKOBI ITiTi Ta TIPIOPUTETH, a TAKOXK 3aTBEPIKYE 3aXOAH TIPOTHIIT
KOPYIIIii, HEMOXKIIBO Ka3aTH PO JieBy O0pOTHOY 3 KOPYTIIi€0, a/pke Takoi O0pOTHEOH MO CyTi HEMae, a JIUIIE CTBOPIOETHCS
neBHa ii Buaumicte. Came cTparerisi NpOTHIIT KOPYIIIl € BiIPaBHOI TOYKOO JUIsl YCIIIIIHOTO TIO0JaHHS IIbOTO XBOPO-
01UBOTO SIBUILA.

Knrouosi cnosa: cmpameeis, Kopynyitina 3104uHHICMb, NPOMuUQis, 00820CMPOKOSI Yilli, KOPYMNOBAHICMb, KDUMIHONOZIA.

THE ROLE OF THE STRATEGY IN COMBATING CORRUPTION

Mariia KIKALISHVILI,
Candidate of Law Sciences, Associate Professor,
Associate Professor at the Department of Criminal Law and Criminology
of Taras Shevchenko National University of Kyiv

The article is devoted to the consideration of the role and place of the strategy in the fight against corruption.

The article establishes the definition of the concept «strategy», gives the origins of this concept, notes the purpose and
global task of the noted criminological category, as well as specific aspects, unique characteristic of the strategy.

The author reveals what role is given to the strategy in the overall fight against corruption. It proves that the strategy
occupies one of the leading positions in the fight against corruption crime, as it is the basis that shapes and coordinates the
general policy of the state in the anti-corruption field.

The article draws attention to the fact that without an anti-corruption strategy, anti-corruption measures are not systematic
and coordinated. It is emphasized that the latest Anti-Corruption Strategy in Ukraine dates back to 2014-2017 and since
2018 Ukraine has been living without a strategy to combat corruption, which does not allow to build an effective anti-
corruption policy and to eradicate the phenomenon of corruption.

As a result, it is determined that the anti-corruption strategy is an important element of the entire anti-corruption policy
of the state. In the absence of a strategy that defines long-term goals and priorities, as well as approves measures to combat
corruption, it is impossible to speak about an effective fight against corruption, as there is essentially no fight, but only a
certain appearance of it. It is the anti-corruption strategy that is the starting point for successfully overcoming this painful
phenomenon.

Keywords: strategy, corruption crime, counteraction, long-term goals, corruption, criminology.

LOCUL STRATEGIEI iN LUPTA iMPOTRIVA CORUPTIEI
Articolul este dedicat ludrii in considerare a locului exact in strategia de combatere a coruptiei.

Articolul defineste conceptul de ,,strategie”, arata originile conceptului, a notat scopul si obiectivele globale ale categoriei
criminologice marcate, precum si specifica aspecte specifice care caracterizeaza doar strategia ca fenomen.
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Autorul dezvaluie locul exact al strategiei in lupta globald impotriva coruptiei. Se sustine ca strategia ocupa unul dintre
locurile de frunte in lupta impotriva coruptiei, deoarece este baza care modeleaza si coordoneaza politica generala a statului
in sfera anticoruptiei.

Articolul atrage atentia asupra faptului cd, fard o strategie anticoruptie, masurile anticoruptie sunt nesistemice si
necoordonate. Se subliniaza ca cea mai recenta strategie anticoruptie din Ucraina dateaza din 2014-2017, iar din 2018 tara
noastra traieste de fapt fara o strategie moderna de combatere a coruptiei, care, in consecintd, nu permite construirea unei
politici anticoruptie eficiente si eradicarea fenomenului coruptiei din tara.

Drept urmare, se stabileste ca o strategie anticoruptie este un element important al intregii politici anticoruptie a statului.
In absenta unei strategii care defineste obiectivele si priorititile pe termen lung, precum si aproba masurile anticoruptie,
este imposibil sd vorbim despre o lupta eficientd impotriva coruptiei, deoarece o astfel de lupta este, in esentd, inexistenta
si se creeaza doar o anumita vizibilitate. Strategia anticoruptie este punctul de plecare pentru depasirea cu succes a acestui
fenomen dureros.

Cuvinte-cheie: strategie, infractiune de coruptie, contracarare, obiective pe termen lung, coruptie, criminologie.

YKpa'iHa CHOTOZICHHS SIBJISIE COOOI0 JCPIKABY 13
BHCOKHUM PiBHEM KOPYIIIIii, III0 BXX€ BU3HAHO
HE JMIIEe YKPaiHChKUMH YH MDKHApOJAHWMH aHali-
THYHUMU CIYOaMH Ta CTPyKTypamMu abo HeOanmy-
K01 TPOMAJICHKICTIO, a ¥ Oe31mocepeHbO BITIN3HIHU-
MU TIPEICTABHUKAMHE 3aKOHO/IaBYO1 Ta BUKOHABYO] T'i-
nok Brnagu. Cy9acHi YMOBH CKJIQIHCS TaKUM YHHOM,
mo YkpaiHa mepeOyBa€ y BaXKKiil TEOTOMITHYHIN Ta
€KOHOMIYHI# 00CTaHOBIIi, IO 3yMOBIIIOE TIOSIBY TTE€B-
HUX HETapas/iB y CyCHuIbHOMY XUTTi. Ha nuraxy mo
OCTaTOYHOI IeMOKpaTH3allli Halra KpaiHa 3a3Hae pe-
(opMyBaHHS Ta MMOCTYIIOBO 3BUKAE KUTH 13 €BPOTICH-
ChKHMH ILIHHOCTSMH, SKi TUTAHOMIPHO BIPOBAIKY-
IOTBCSL B Y)KHTOK 3aMICTh PaJTHCHKUX TEPEKUTKIB.
L{izxoM TIpUPOAHO, MIO MOAIOHI MPOIIECH HE MOXYTh
BimOyBatucst abcomoTHo 6e300micHo. OmHUM 3 TIpi-
OPUTETHHUX HAIPIMKIB peQOpMyBaHHS Ta BUIO3MiH,
0e3yMOBHO, € aHTUKOPYTILiHHA TIOJITHKA HAIIOI JIep-
JKaBa, sIKa, HAPEIITi, TOBUHHA 3aIlpaIffoBaTH Ha SKic-
HE BUKOPIHCHHSI )EHOMEHY KOPYIIIIii.

[ounnaroun 3 2014 poxy, konu 3aBasku PeBoiio-
uii ['igHocTti B Ykpaini Oyia npoOyKeHa HallioHab-
Ha CBIJIOMICTB, B JI€pKaBi CIIOCTEPITaIOTHCS JOCUTH
BIIEBHEHI Ta HEOOX1/1HI KPOKH /17151 00pPOTHOM 13 KOPYTI-
IHHOIO 37TOYMHHICTIO. BTiM, 10 HEenoOpiil Tpaaumii,
3a3Ha4YeHi KPOKH, SKi BIAPI3HSITUCS MPOTPECUBHICTIO,
Hapasi, Tak i He peanizoBaHi nmoBHicTO. [locTymoBo,
9UM OiIbIIe 3aTUXAIOTh BIATOMOHH PEBOJIOIIAHUAX
JIifA, TUM OiNbIIe MOJIITHYHA BEepXiBKa YKpaiHH CIIo-
BUTBHIOETHCSI B CBOEMY Oa)KaHHI BUHHUILEHHS KOPYTI-
HiHHUX TPosABIB 3 TepeH kpainu. Ilomgibna cutyaris
BUKJIMKA€E OOypeHHsS B aKTHBHOI IPOMaJICHKOCTI, SIKa
BCE TOJIOCHIIIE BUMarae 3MiH. Jlumre modopoBIm Ko-
pymuito abo, xo4a 6, 3BIBIIN ii MPOABH 0 MIHIMY-
My, MU MOXXEMO Ka3aTH MPO MOTEHIIIHY po30y1oBy
CHJIBHOT JIepXaBH 13 €BpPONEWChKUM MaiOyTHIM. B
IHIIIOMY pa3l Hac 4YeKa€ 3aKPiIUICHHS Cepell IepKaB
TPETHOTO CBITY, SKi 30BCIM HE MAlOTh BIUIUBY B MiXK-
HapOJHIN MOMITHLl Yepe3 TOCTIHHI Herapas3Iu y BHY-
TPITHBOTIOTITHYHINA cepi.
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Buxonsiun 13 BigMI4€HOI0, OMHUM 3 HaWOUIbII Ha-
TaJIbHUX TUTAHb [T YKPaiHU € MOCHIEHHS 00pOTHON
13 KOpYTIII€IO Ta e(peKTUBHA MPOTHU/IIS IbOMY SBHUIILY.
st peamizaiii BimMiueHUX MM B HAIIii KpaiHi HE00-
X1JIHO pO3pOOJISATH HOBITHI TUIAHU JIili 13 BUKOPIHEHHS
KOpYIILii, peTeNbHO BUBUATH 3apyOLKHHUN JOCBII B
KOHTEKCTI HOTO MOJKITUBOTO 3aCTOCYBaHHS B yKpaiH-
CHKHX yMOBaX, a TAKOX BIOCKOHAIIOBATH BITYU3HIHY
AHTHKOPYTIIHHY TOKTpURHY [5].

[lepenivueni nii HEMOXXIMBO BYMHHATH 0e€3 Ha-
JISKHOTO CTPATETIYHOTO OOTPYHTYBAaHHSA, aJKe caMe
CTpATETis OKPECITIOE TOJIOBHI ITPIOPUTETH Ta 3araibHE
OaueHHs AepKaBHOI MOMITHKY B IeBHiH cdepi. Tpeda
OKPEMO 3ayBa)KHUTH, 1110 OCHOBHI MIPUHIIMIIH 3a0e31e-
YEHHS aHTUKOPYTMIIHHOT cTparerii Oyiu 3anmpoBaiKe-
HI [EHTPAJbHUM aHTUKOPYNIITHIM HOPMAaTHBHO-
MPaBOBUM aKTOM HAmIol Aep)KaBH — 3aKOHOM YKpa-
iam «IIpo 3amobiranns kopymiii» [9].

AKTyadpHICT, JTaHOTO HAyKOBOTO JOCIiIKCHHS
MOSICHIOETHCS TUM, IO Y BITYM3HAHUX HAyKOBUX KO-
JlaX TATaHHS MICI CTpaTerii B 3arajdbHINd MPOTHIIT
KOPYIIIAHIN 3JI0Y4MHHOCTI Mail’ke HE BHUBYAIOTHCS.
[logexynu nume 3ycTpidaroTbes poOOTH i3 CYyTO Te-
OPETHUYHOI0 KPHUMIHOJIOTIYHOIO XapaKTePUCTHKOIO
cTparerii, sk sBuma. J[07aTKOBO MiIBUIIYE aKTyallhb-
HICTh JaHOi poOoTH, ToU (hakT, IO HaIma Iep)kara 3
kiang 2017 - mouarky 2018 poxy *xuBe 6e3 aHTHKO-
pymuiiHOi cTparterii (Haragaemo, o Hapasi Bke 3a-
kiHuyetscs 2019 pik), Mo € BKpail HEMPHUITYCTHMHM,
ajpke 0e3 HaJeKHOI aHTUKOPYMIIIHOI cTparerii He-
MOYKJINBO BU3HAYUTHC 13 3arajIbHOI0 aHTHKOPYTIIIiH-
HOIO TOJiTHKOI0. Came y HayKOBOMY TOSICHEHHI Ta
OOTpyHTYBaHHI BaXJIMBOCTI MiCLs CTpaTerii y mpo-
THJIT KOPYMIIHHIN 3JI0YMHHOCTI, 331 TTOATBIIIOTO
HEOIYIICHHS TOIOHNX CUTYAIlil 13 JOBTOTPUBAJIOI0
BIJICYTHICTIO TaKOTO TOKYMEHTY B € KaBHOMY KHT-
Ti, BOAYA€THCS BAKIUBICTH TAHOTO HAYKOBOTO JOCII-
JOKEHHS.

Cepen HayKOBIIB, SIKi IPUCBSYYBAJIN CBOI pOOOTH
JIOCITIDKEHHIO CTpaTerii Ta CTPaTETiYHUX ACIEKTIiB
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MPOTHUIIT 3JIOYUUHHOCTI B KPUMIHOJIOTIYHOMY PO3pi3i
BHOKpPEMITIOIOThCST HacTymHi npizBumia: O. M. ban-
nypka, O. FO. Bycon, B. B. Tonina, O. M. [Ixyxa, A.
I1. 3akamok, M. I'. Konogsoxuuii, O. M. JINTBHHOB,
M. I. MenbHHK Ta 1HIII.

MerTor0 1aHOi CTarTi € JOCIHIIKEHHSI BCiX 1CTOT-
HUX MOMEHTIB, IMOB’SI3aHUX 13 CTPATEri€l0 MPOTHIIT
KOPYIIIHHIH 3T0YMHHOCTI, @ TAaKOK BUSBJICHHS TOTO
MICIISI, sIKe 3aiiMae cTpareris y BiIMideHil aHTHKO-
PYNLIAHIA TisTbHOCTI. 3a1J1s IOCATHEHHS TIO0CTaBJIe-
HOT METH BUCYHYTO HACTYITHE 3aBIaHHS — BU3HAYUTHU-
csl 13 3arajlbHOTEOPETUYHUM TIOHSATTSM «CTPATETisD»,
BUSICHUTH sIK€ MICIle 3aiiMae CTpaTerisi B 3arajibHii
OPOTUAIl KOPYMUIHHIA 37T0YMHHOCTI Ta JOCIHIANTH,
SIKi TpoOJIeMH ICHYIOTH y cdepi 3acToCyBaHHS CTpa-
Terii 10 6e3nocepeIHbOT MPOTH/IIT KOPYIIHHIN 3J10-
YUHHOCTI 13 BIJIIIYKYBaHHSAM MOXIIUBHUX LUISXiB TO-
JIOJIAHHS BiJTHAIIEHOT TPOOJIEMATHKH.

[Nepexoastum 10 BUKIIAJACHHS OCHOBHOTO Marepia-
Iy, TIepII 32 BCE, BU3HAYUMOCS 13 THM, [0 CaMe Tpe/l-
CTaBIIsIE COOOIO TIOHSTTS «CTPATETisD».

Crig BIIMITUTH, IO y TOHSTIHHOMY arapari Ha-
YKH KPUMIHOJIOTIT TIOHSTTSI «CTpaTeris» € Aeno Ho-
BHM Ta BBEJICHHM JI0 001X0/1y BiJHOCHO HEJIaBHO. Ic-
TOPHYHO CTpaTerisl 1ie NIOCh OiNIbII MPUTaMaHHE BO-
€HHIH cripaBi. Briepiie BiiMideHe MOHATTS 3’ SIBHIIOCS
mie 3a yaciB JlaBHboi ['perii Ta 03Hauano opradizariro
MacIITaOHUX BIHCHKOBUX omepaitiii [7, ¢.177].

Hapaii, 3 po3BUTKOM JIIOICTBA Ta 3 TEUI€IO Yacy,
cTpareris HaOyna BKe OUIBII IUBIIFHOTO 3HAYCH-
Hs Ta cTaja po3mIAAaTUCs, K JTisJIbHICTE 13 BUOOPY
BEKTOPY PO3BHUTKY B IEBHiH cdepi Ta, K CYKYIHICTb
[IEBHUX JIi{, HANPABJICHUX HA JOCATHEHHsI 100ab-
HO1, KOHKPETU30BaHOI METH.

CyyacHa KpUMIHOJOTISI PO3MIIae CTpaTerito, sK
Ha0ip 3ac00iB, MO CIYTYIOTh JOCATHEHHIO IIJICH Ta
CTIPUSIIOTH BEJCHHIO IKiCHOT O0pOTHOU 13 BCi€lO 3I10-
YUHHICTIO a00 KOHKpeTHHMH ii mposiBamu. Takox,
3 KPUMIHOJOTIYHOT TOYKH 30pY, CTpAaTerilo MOXKHa
MPEACTABUTH Y BUIVISAI BHOOPY KiHIIEBOTO HALIPSIMKY
JUISL TOCSITHEHHSI TUX LIJIeH, 1110 OyJiu OKpecieHi 3a-
3panerings [3, ¢.13].

Jlesiki HayKOBIII BBaXKarOTh, 1110 CTPATETrit0 HE0O-
X1JIHO BU3HAUaTH 4yepe3 BUJ JICP:KABHOI JMisUTLHOCTI.
ToOT0, BOHM BHU3HAYAIOTH MOHSTTS CTpaTerii OibII
PO3TOPHYTO Ta JAar0Th HOMY TIIyMaueHHs, SIK ranysi
JICPKABHOT JIiSTTBHOCTI, SIKa BTLTIOE B )KUTTS KOHIICTI-
TyaJbHI MUTaHHS TEOpii Ta MPaKTHKH 3aroOiraHHs
37I0YMHHOCTI, OOpOTHOM 3 Hero Ta i MpPOoQiNaKTHKY.
[ToniOHa nep:kaBHA JisSIBHICTh KOHKPETU3YETHCS Y
MporpaMyBaHHi, MJIaHyBaHH1, TPOrHO3yBaHHI Ta 0e3-
MOCEPEIHBOMY 3IIMCHEHHI MEeBHHUX [Iid, Hampase-
HUX Ha JIOCATHEHHS 3arajbHOBH3HA4YCHOI METH [0,
¢.30]. Ha namt cy0’ eKTUBHU TIOTIISA]] TaKe BU3SHAYCH-
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Hsl BOAYA€THCS OJTHUM 3 HAMOIIbII BIAJIMX B HAYKOBIH
JiTeparypi.

MeHIil TOnYJISIPHOO € MO3UIIISl THX HAYKOBIIIB, SIKI
CXWJIBHI PO3IVISIIATH CTPATETIIO, SIK MPaBOBHN (EeHO-
MeH 4depe3 ii 000B’3K0Bi1 03HakH. [lo Takux O3HaK
BiIMiYeHMI TaOIp JOCITITHUKIB BIJIHOCHUTD:

— CYKYIHICTh TCOPETUYHHX IOJIOKEHb Ta 1JeH
MOJIITUKO-TIPABOBOTO XapakTepy, siKi po3poOieHi Ta
BHCYHYTI Ha JJOBTOCTPOKOBY MEPCIIEKTUBY;

— BHU3HAYCHHS 3arajibHOI HAINPaBICHOCTI IisUIb-
HOCTI Ta QyHIaMEHTaIbHUX LiJCH;

— O0OYMOBIIIOETHCSI THMH BHKJIMKAMH, SIKi CTaB-
JISITBCS TIEpe]] HeF0 THM YH iHIIMM BHJIOM 3JI0YWHHOC-
1i [11, c. 497-499].

MeTor0 KpUMIHOJIOTIYHOT CTpaTerii 3aBkK/IH € J0B-
TOTPUBAIIMHA PO3BUTOK JIep)KaBU B TICBHIH raiysi.
LikaBo, 1o mopsiz i3 3aranbHOACP)KaBHUMH CTpare-
TisIMH ICHYIOTh pETiOHaNbHI, a/UKe HE KOXKEH PEerioH
JIep)KaBU CTPaXIa€ BiJ TICBHUX MPOOJIEM OIHAKOBO
CHJIBHO 3 iHIIUM. PerioHanbHi KpUMIHOJOTIYHI CTpa-
Teril KOHKPETH3YIOTh Ti Il 3arajibHOHAIIOHATLHOT
CTparerii, siKi XapakTepHi JIsl 4iTKO BU3HAYEHOTO pe-
rioHy.

['moGanbHe 3aBpaHHS KPUMIHOJOTIYHOI cTpaTerii
— TOCTYNOBE OOMEXEHHS J1ii KpUMiHOTEHHUX (haKTo-
PiB 321151 ycTaleHHs MPUHIUITY 3aKOHHOCTI Ha Tepe-
Hax BCI€l JIepKaBH.

Tpeba 3ayBaKuTH, 1110 KPUMIHOJIOTYHA CTPATETIsI
JI03BOJIIE 3pOOUTH 3arajbHUN MeEXaHI3M MPOTUIIT
3MI0YMHHOCTI (B TOMY YMCHI W KOPYNIiiiHiH) Ok
CTaOiTbHUM, CHCTEMHHM Ta YiTKO CIPSIMOBAaHHUM.
Crparerist BUCTyIa€ BiANPABHOIO TOYKOIO JUISI TO-
JAJIBIINX TJIAHIB Ta 3a7a4 OKpeMuX cy0’ekTiB. Bona
30upae Ta aKyMYJIHO€ YCi CydacHi HayKOBi JIOPOOKH
3aJu1s1 QOpPMYBaHHS BIpPHOTO OISy Ha MIEBHE SIBU-
me.

KpumiHomnoriuHa cTpareris 3aBKAH BiApi3HIETh-
cs crieniYHUMH acTieKTaMH, XapaKTepHUMH JINIIE
fii. Tak, O. M. JIuTBHHOB 3ayBaxkye, IO [ KPUMi-
HOJIOTIYHOT CTpaTerii MPOTUIIT 3JIOUNHHOCTI 3aBXKIU
XapaKTepHa HasSBHICTb KiHIIEBOI, 0CTaTOYHO c(HOpMO-
BaHOI METH, BU3HAYCHHSI JCPKaBHOTO BEKTOPY Ha J0-
CSITHEHHS 1i€1 c(pOPMOBAHOI METH, UiTKO BHU3HAYCHI
HACTaHOBM Ha YCIHIIIHE JTOCSATHEHHS METH Ta oOMe-
JKCHHSI YaCOBUM MpOMiXKKoM [8, ¢.378].

Baxxnuso, 1110 3a3BHUaii cTpaTeris He iCHy€ JIUIIE B
TEOPETUYHOMY T10JIi. BOHA KOHKpETH3y€EThCS Ta Mpo-
SIBIISIETHCS] y MPUHHITAX HOPMAaTUBHUX JTOKYMEHTAX,
TaKuX sIK: IPOTPaMH, IJIaHU TOIIO. B KOHTEKCTI mpo-
TUAIT KOPYMIiHIA 3I0YMHHOCTI, MATaHHS CTpaTerii
MPOBE/ICHHS TAKOi JISUTBHOCTI € BKpall HarajibHHM,
a/Ke BOHA BH3HAYa€ 3aralibHi MPIOPUTETH JIEPiKaB-
HOT TMOJIITUKU B KOHTEKCTI 3ano0iraHHs Ta 00poThOu
3 xopymii€ew, sk spumieM. CTpareris B KOHTEKCTI
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MPOTUAIT KOPYIIIHHIHA 37T0YMHHOCTI 1€ HE JINIIIE KPH-
MIHOJIOTIYHE TIOHSATTS, & U OJHOMMEHHHI JOKYMEHT,
SKUW BIJIPI3HSETHCS BUCOKUM PIBHEM BaXKIIMBOCTI.
BaxuBicTh BIiIMIYEHOTO JOKYMEHTY TIOJISITAE B
TOMY, IO BiH € MiJACTaBOO st GOpMyBaHHS Jep-
JKaBHOI aHTHUKOPYTMIIIMHOT MONITHKH Ha YiTKO BU3HA-
YeHHUU YacOBHH MEpiojl, a TaKOXK €JMHOI0 OCHOBOIO
JUIST BU3HAYCHHS 3arallbHOJCPXKaBHOTO TUIAHY il
3 BUKOPIHEHHs KOpYMIii, TOOTO ISl yTBEPKCHHS
JeprxaBHOi mporpamu 3 peanizanii AHTUKOPYIIiK-
HOT cTparerii.

JepxaBHa mporpama 3 peanizanii AHTHKOPYII-
nifHOi cTpaterii OUMbII KOHKpETH3ye Ti Aii, sKi
HEOOXIJIHO BYMHIOBATH JUIsl Ji€BOI Ta €PEKTUBHOI
OpoTHIIi KOPYMIiiHIKA 3m04nHHOCTI. B Hill nepen-
OauyeHi 00OB’sI3KM Ta TUIAHU JIIH JUISI BCIX CyO’ €KTIB
AHTUKOPYMIIHHOT AISIBHOCTI (CIOAM BXOAATH U Oe3-
MOCEepEeHbO OpraHu KPUMIiHAIBHOI IOCTHLIT, i aep-
JKaBHI OpTaHu, i IPOMaJIChKi opraHizariii).

Binmivena Ilporpama mae iCTOTHI BiJIMiHHOC-
Ti Bil AHTUKOPYIUIHHOI cTparerii, ajpke BOHA He
JUIIe BU3HAYAE€ 3arajbHUN BEKTOP PO3BUTKY Ha
HalOMMKIni nepioll, a 6e3mocepeJHbO CTaBUTh JIO-
KaJIbHI 3aJ1a4i, BUCYBA€ CTPOKH JUIsl peajizaiii mux
3aJia4 Ta BiJMiva€e BiJMOBITAILHUX CYO’€KTIB 3a pe-
ai3amiio TakuxX JOKaIbHUX 3a1a4. Came Ha mijgcTaBi
BinmiueHoi [Iporpamu kokeH Aep)KaBHHU Opras, a
TaKOX OpraH MiCIIEBOTO CaMOBPSIyBaHHS B YKpaiHi
BUPOOJISi€ BHYTPIIIHI TOKYMEHTH aHTHKOPYIIIHHO-
TO CIIpSIMyBaHHSI.

Buxoasguu i3 BIAMIYEHOTO, SIKE 3K MICIIE B 3arajb-
HIW MPOTHTIT KOPYILIHHIA 3T04MHHOCT] BiJIBOJUTh-
cs1 crparerii? HameBHo 1110, BiIMOBIIb HA BiJIMiYCHE
pUTOpHYHE TTMUTAHHS 3aHaATO oueBuAHA. CTpareris,
4y Kpanie OyJe cKa3aTH aHTUKOPYIIIiifHa cTpareris,
3aliMa€ LEeHTpajJbHe MicIe y MPOTHIIi KOpyIIiitHii
3JIOYMHHOCTI, BUCTYIAH0YH 0a3MCOM JIJIS TOIAJTBIIIO-
ro (hopMyBaHHs JIep>KaBHOI aHTHKOPYMIIHHOT TOJi-
THKH, TOOTO, BUCTYNAIOYU TEPHIOUEPrOBOI0 OCHO-
BOIO JIsI JIepKaBHOT OOPOTHOU 13 KOPYIIIII€TO.

JloaTkoBO, BapTO 3ayBa)KUTH, IO CTPATEris Bi-
JTpae BayKJIMBY pOJIb PU POPMYBAHHS aHTUKOPYII-
[IIHOT0 3aKOHOJABCTBA. AJKe, KOIH 3aKOHOIaBCTBO
(dopMyeThCS, TOBUHHA JOTPUMYBATHCS TaKa CXeMa:
CTpaTerist — 3aKOH — Mporpama — IiJI3aKOHHI aKTH.
Ha sxanb, uepe3 Tod ¢axT, 110 MEeBHI HOPMATHBHO-
MPaBOBI aKTH MpHUUMAaNKCA B Pi3HMU 4ac 1 3a Bij-
CYTHOCT] €JMHOI HAyKOBO OOTPYHTOBAaHOI CTpaTerii
MPOTHUJIIT KOPYTIIil, 3a3HaYeHa cxeMa He OyJia pealti-
30BaHa HAJIS)KHUM YMHOM B HaIii jaepkasi [1].

bes aHTI/IKOpyHHII/IHOI CTpaTeru 3axoau mo 0o-
p0T1>61 3 KOPYNIIi€0 HECUCTEMHI Ta HECKOOP/IMHOBA-
Hi [13]. KpiM 11pOr0, BiICYyTHICTh aHTHKOPYIIIHHOT
CTpaTerii 3yMOBIIIOE HE3JIATOJKEHICTh Y POOOTI CYyTO
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AHTUKOPYNIIHHNUX Cy0’€KTiB, siKi i Oe3 Toro Hapasi
MPALIOIOTh 13 3MIHHUM YCITiXOM, a/IKE€ BECh 4ac KOH-
(GIIKTYIOTH Ta HE MOXKYTh KOMITPOMICHO BHPIlIyBaTH
PO301KHOCTI, IKI BAHUKAIOTh I11]1 4aC BEJACHHSI HUMU
Oe3nocepeiHbo MPodeciiiHOT MisITEHOCTI.

AHTHKOpYNIIiiiHa CTpaTeris MOKJIMKaHa OKpec-
JIUTH 11J1b, HABECTH LIUISAXH ii TOCATHEHHS Ta 00yMO-
BHUTU YaCOBI PaMKH JUisl TOCATHEHHs i€l miai. bes
MOJIOHOTO MPOTPaMHOTO JOKYMEHTY, SIKH BH3Ha-
Yae OCHOBHI 3acajil aHTUKOPYMUIHHOI AisTBHOCTI
JICp’KaBH Ha HAWOJIMKYI POKH HIXTO HIYOTO HE 3HAE
Ta He po3yMie, mo Tpeda podoutn. MokInUBO Oyne
MEBHUM TepeOiTbIICHHIM 3ayBaKUTH, 1110 CTPATETis
JUTSL TIPOTHTIT 3JIOYMHHOCTI IIe T€ X came, 1o Kon-
CTUTYISl JJIsl 3arajlbHOTO 3aKOHOAABCTBa KpaiHW,
aje, BTIM, MOJiOHE MOPIBHAHHS Ma€ TMEBHY JIOTIKY.
Bce BiTUM3HSIHE 3aKOHOIABCTBO OYAYETHCS HA THUX
OCHOBOTIOJIO)KHUX TPUHIHUIMAX, HIO 3aKJIaJaroThCs
(um Oynu 3axnaneni) Koncrurymieto. Bynp-ski HOp-
MU KOJICKCiB UM OKPEMO B3ATHUX 3aKOHIB IMOKIHKaHI
3aXUCTHUTH IpaBa, 3aKOHHI IHTEPECH Ta OCHOBOIIO-
JIOXKHI CBOOOJM JIFOJMHM Ta IPOMajsiHUHA, 10 0e3-
MOCEepPEeHBO HEMOPYUTHO 3aKpimieHo y OCHOBHOMY
3akoHI Ykpainu. Tak, BUXOAWTb, 10 B 3arajJbHOMY
MacHBi HOPMAaTHBHO-TIPABOBUX AKTiB 3aBXK[U €, TaK
0¥ MOBHTH, TOJIOBHHI JIOKYMEHT, HA OCHOBI SIKOTO
(Ta 3 OTPUMaHHSIM BUMOT SIKOTO) IPUHMAIOThCA BCi
inmni. Takuii 3akoH B Ykpaini 1ie Koncruryiiis i BoHa
€ yH/IaMEHTOM BCi€l 3aKOHOTBOPYOCTI B JAEPIKABI.

Taxk camo 1 13 cTpaTeriero. AHTUKOpYTIIiiiHa cTpa-
Terist — e yHAaMeHT 3arajbHOi aHTHKOPYMIIHHOT
JUSITBHOCTI JISP>KaBH, KU BXOAUTH aHTUKOPYIIIIii-
Ha TOJITUKA, TAKTUKA Ta 1HIII Ji1, 1[0 KOHKPETH3Y-
I0Th Ti OCHOBH, SIKi 3aKJIaJaF0ThCSI CTPATETIUHO.

Ille omHe MOPIBHSHHS MOYXHA 3pOOMTH 13 BOEH-
HOIO CITPABOIO, aJIKE HE IaPEMHO TEPMIH «CTpPATETis
OyB 3ammo3uueHuil came 3BiATH. Tak, HAPUKIIA, ITi]T
yac J[pyroi cBiToBO1 BiliHu ¢ammucTchka HiMeuunna
Maja CTpaterito ii BeJeHHs, PO SIKYy, HAIIEBHO IO,
9yB KOXKHUW — OJIIKPUT — BEJCHHS IIBHJIKOTUIMH-
HUX BOECHHHUX JiH, SKI JO3BOJSIOTL 3aXOIUTH BaX-
JUBI 1H(bpaCprKTypH1 00’€KTH BOpOTa B KOPOTKHH
ctpok. Llg cTpareris peanizoByBanacs BKe LHUIIXOM
BUMHEHHS 0€3M0CepeIHIX BOEHHHUX OMepalliii Ta BTi-
moBanacs y 005X, sIKi BEJTUCS 3a MIEBHOIO TAKTHKOIO.
[Mpote, Bech HAOip BOCHHUX Jiii, IO BYMHIOBABCS,
OyB MiAMOPSIKOBaHU 3arajbHiil cTpareriunii mimi.

TakuM YMHOM, CTparerisi B MPOTUAIl KOpYMIIiii-
Hill 3JI0YMHHOCTI 3aiiMae EeHTpalIbHE Miclle, BUCTY-
MaYy Ti€EH0 OCHOBOK, MO0 (OpMye Ta KOOPIUHYE
3arajbHy TOJITHKY JEepXKaBH B aHTUKOPYIIHHIHA
cepi. be3 cTpareriunoi 0CHOBH, Oy/ib-SIKI aHTHUKO-
pynuiiHi aii OyayTh BiIpi3HATHCS XaOTHYHICTIO Ta
0E3CUCTEMHICTIO.
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Tum OinbII KaXJIMBO 3BYYHUTH iH(OpMaIlis, 10
BXKe Oinblle, aHiXK MiBTOpa poKH YKpaiHa kuBe 0e3
aKTyaJlbHOI aHTUKOPYIIIHHOI cTpaterii, HaueOTO
30epiraroun nparHeHHs NoAoiaTi Kopynmiro. [Ipote
sIK i moj1oy1aTH 0e3 CTpaTerii TaKoro MoJI0JIaHHs?

Ocranns, Hapa3i, AHTUKOPYTIIiifHa cTpareris B
VYkpaini Oyna cpopmoBana Ha nepiox 2014 — 2017
POKiB Ta 3arBepkeHa 3akoHoM Ykpainu «IIpo 3aca-
IM JIep’KaBHOI aHTUKOPYMNIIHOT MOJTITHKY B YKpa-
i (AHTHKOpymHUiliHA crpareris) Ha 2014-2017
poxm» [10]. 3a tutaHoM, BiMiueHa CTpaTEris MOBH-
HHa OyNia 3aKiHYMTH CBOIO Jit0 B rpyaHi 2017 poky
Ta BTPaTUTH YUHHICTB. [IpoTe, HOBITHS AHTUKOPYTI-
niiina crpareris Ha 2018-2020 poku, po3poOKor0
sKoi 3aiiManocs HamioHanbHe areHTCTBO 3 MUTaHb
3anobiranss kopymuii (mani — HA3K) Tax # ne Oyna
NpUKHATA, 1 BECh LM CTPOK Halla Jiep:KaBa, Teope-
TUYHO, OOpoJIacs 13 KOpyIii€ero 3a crparerieto 2014-
2017 pokiB. 30BciM ckopo Bxke HacTanHs 2020 poky
i Ykpaini motpiOHa HOBa cTpareris.

BapTo po3ymiTh, 1o crparerist mpoTuaii Kopyr-
MIAHIA 3J0YMHHOCTI IMOBHHHA BIAIOBIZATH BHMO-
ram cy4acHocti. HeMOXJIMBO TOBOPHUTH TIPO JIIEBY
MPOTHIII0 KOPYMIii, KO MH OopeMocs 13 Hero Ha
OCHOBI KOHIIETIIIii, aKTyallbHUX JIJISl MUHYJIAX POKIB.
Hoswuii mepionx — HoBa cTpareris. Jluiie B Takomy
pasi HisIBHICTH, HaNpaBlieHa HA MPOTHAII0 KOPYII-
1ii, Oy/ie BIAMOBIIATH TUM KOPYMIIHHUM TPOsSBaM,
IO XapaKTepHi TyT i 3apa3. BincyTHicTh akTyanbHOI
cTpaTterii mpu3Besa JI0 TOro, 0 OPTaHu KPUMiHAb-
HOT IOCTHIII1, SIKI CHEIiali3yI0ThCsl HAa KOPYMIIHHUX
MPaBOMOPYIICHHSX Ta 3JI0YMHAX MPAIIOI0Th po30a-
JIAHCOBAHO Ta Hee(PEeKTHBHO, a YaCTUHA JICP)KABHUX
OpraHiB Ta OpraHiB MiCIEBOTO CaMOBPSyBaHHS
MpUIMAIOTh TaKi aHTHKOPYMIIHHI pilleHHs Ta 3a-
XOJIH, SIKI BBXKAIOTh HEOOXITHUMHU Ta BIpHUMH CYTO
IHTYITHBHO [4].

AHani3yBaHHSI MUHYJIMX CTparerii Ta 3ampoBa-
JOKCHHSI HOBUIX 13 BCIMa HEOOXITHUMU EKCIIePTHU3aMU
BIJIMOBIIHOCTI MIXKHAPOJHUM BHUMOTAaM € MPSIMUM
o6oB’si3kom HA3K, Ha sxomy, 1o pedi, ¥ JIeXKHTb
BIJIMOBIIAJILHICTh 32 KUTTS KpaiHu 0e3 aHTUKOPYII-
LIMHOT cTparerii Bxke OJM3bKO JIBOX POKIB.

HA3K nopymuniao cTpoku HpeJcTaBiIeHHs cTpa-
rerii 2018-2020, a Bci HEOOXiIHI €KCIIEPTU3H IPOBO-
o hopmanbHo. B Tomy Bumisni, B sikomy HA3K
MPOMOHYBAJIO CTpaTerito, NpuiMaru ii, OYeBUIHO,
Oyno He MokHa. Jlani movanacst OIOpoKpaTist Ta To-
TaJbHE HEJOTPUMAaHHS CTPOKIB HE TIIbKU 3 OOKY
HA3K, a #i 3 60Ky ypsay, KMl BUaCHO HE TIepeaaB
MPOEKT CTpaTerii 10 MpoQiNbHUX KOMITETiB. A naii
MPE3UICHTChKI BHOOPH, MapiaMeHTChKi BUOOPH Ta
po3MoBH mpo nepe3aBantaxkends HA3K [2].

1o mu maemo B 3anumky? Crparerii Hemae, BH-
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HHI HE MOKapaHi, [Ba POKHU KUTTS 0€3 aHTUKOPYII-
HiiHOT cTpaterii — «He Oinay». [logaiOHa norika He-
npunyctuMa. OueBUAHO, IO BiJCYTHICTH CTpaTerii
OpOTHIT KOPYNIIHIA 3JI0Y4MHHOCTI CIIPHSIE TOMY,
10 KOPYIIIIisl JieAalti MIillHIIIA€e Ta Jaeiajai OibIie 3a-
IpOKye€ HallioHaNbHiK Oe3neni Ykpaiau. be3 ctpare-
TYHOTO PO3YMIHHS 3aXO0/iB, sIKi HEOOX1IHO BUNHUTH
JUTS. BUKOPIHEHHSI KOPYIIIHHUX NPOsIBiB, YKpaiHi He
BJIACThCSl TOOOPOTH BiMiYeHE XBOPOOJIUBE SIBUIIIC.

[omiTUKO-IpaBOBI OCEpeKM HAIIOi JepiKaBH,
OCTaHHIM YacoM, aKTHBI3YIOTh MUTaHHS HEOOXiJ-
HOCTI TPUUHATTSA AHTHUKOPYNIiHOI cTparerii Ha
2019-2023 poxu (mpoexT sikoi Bxke OyB MpescTaB-
nenuii L{eHTpoM moniTHKO-paBoBUX pedopMm), e
MPOMOHYIOTh, Cepe/ 1HIIOTO, ICTOTHO 3MiHUTH MO-
nenb poootr HA3K, abu noiOHOT TAraHUHHU, SIK 13
ctparerieto 2018-2020 Oinbiie HEe OyII0 [13]

BapTto nam’sitaru, mo CTpaTerm OpOTHIIT KopyTI-
1ii MOBMHHA TPYHTYBaTHCS Ha ‘IlTKOMy pO3yMiHHI
CHUCTEMHOCTI IIbOTO BUAY 37104HHIB. CTpaTeris MoBH-
HHa PO3pOOUTH TaKy MOAENb NPOTHIIT, IpH sKii Ha
KOPYMIit0 Oy/ie BYMHIOBATHUCS BiJIMOBITHUIN BILUIUB B
OJTHAKOBOMY PEXKHMI 110 BCIH BEpPTUKAJII BJIaJH U 1MO-
BcronHo [12, ¢.115].

KpiMm mporo, BaknuBo, abu HOBITHS CTpareris
npoTHaii Kopyniii Oyia moOyaoBaHa Ha TPHOX BaXK-
JUBUX EJIEMEHTaX:

e YCBIIOMJIGHHI HeOE3MeKH BiJ KOPYHIiiHHOT
3JIOYMHHOCTI;

e T[IONEPE/DKEHHI Ta 3ano0iraHHi BYNHEHHIO KO-
PYILIHHUX 37I0YHHIB,

® BEPXOBCHCTBI 3aKOHY.

BpaxoBytoun BinMideHi €JIEMEHTH MOXHa J0-
MOTTHCS TOTO, a0 HOPMAaTUBHO-IIPABOBI aKTH MPH-
WMasucs Tak, oo 3 iXHbOT CyTi HE TOPOJIKYBAJIOCS
KOPYHIIHHUX MOKJIUBOCTEH, a Jiis J1€BOT IPOTUIIT
KOPYMUIHHINA 3MTOYMHHOCTI OUIBII aKTHBHO 3alyya-
nacsi HeOaii1yxa rpoMaaChKiCTh.

[linBoxsium MiJCYMOK, BAPTO  3a3HAYMTH, IO
CTpaTerm 3aiiMa€ OJHE 3 HpOBlI[HI/IX MICI[b Y 3arajib-
Hil npomml KOpyHHlI/IHII/I 3nounHHOCTI. CTpareris
HpOTI/II[ll Kopynuu M0CTAa€ BAXKIUBUM €JIEMEHTOM
BCi€i aHTHKopynumHm MOJIITUKY JIepKaBu. 3a Bif-
CYTHOCTI cTparerii, sika BH3HA4Ya€ JOBTOCTPOKOBI
il Ta TPIOPUTETH, a TAKOXK 3aTBEPIKYE 3aXOIH
OpoTHii KOpymiii, HEMOXJIMBO Ka3aTH NPO Ji€BY
AHTHKOPYMIIHHY MOJITHKY, aJ[)KE TaKOi MOJITUKH 1O
cyTi HeMae. BaykinBo ycBiOMITIOBATH TOH (aKT, 110
JlieBa aHTUKOPYTIIiHA TOdiTHKa YKpaiHu Ta edek-
THUBHA MPOTHUISL ¥ 3armo0iraHHst KOPYMIii MOKJIHBI
JUIIE 32 YMOBHU YITKOTO PO3YMIHHS TEOPETHYHUX
MOJIOXKEHb yCIiX MUTaHb, MMOB’SI3aHUX 13 KOPYIIIIEKO.
Tinbku B TakoMy pa3i MOXKHA Ka3aTd MpO YCHIIIHY
AHTHKOPYIIIHY CTpaTerito Hamoi 1ep:KaBu.
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Articolul este consacrat unei institutii fundamentale a dreptului civil precum este legea civila, privita sub aspectul
continutului ei —norma de drept civil. In vederea conturirii succinte a teoriei legii civile, sunt expuse esenta si particularitatile
normelor juridice care o compun, momente importante atat pentru cunoasterea lor, cat si petru aplicarea lor corecta in prac-
tica.
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GENERAL CONSIDERATIONS ON THE THEORY OF CIVIL LAW

The article is devoted to a fundamental institution of civil law such as civil law, viewed from the point of view of its
content - the norm of civil law. In order to briefly outline the theory of civil law. The author are exposed the essence and
the particularities of the legal norms that compose it, important moments both for their knowledge and for their correct
application in practice.

Keywords: civil code, civil law, civil law norm, imperative norms, dispositive norms, permissive norms, supplementary

norms.

Introducere. Identitatea unei ramuri de drept re-
zulta, cu precadere, din doua elemente sau, mai
exact, din specificul acestora. Este vorba despre nor-
mele juridice sau normele de drept si specificul lor,
pe de o parte, si de raporturile reglementate de aceste
norme si specificul lor, pe de alta parte [4, p. 8].

Dupa cum este general recunoscut, dreptul civil
este alcatuit din ansamblul normelor juridice prin
care se reglementeaza, de drept comun, stabilirea,
modificarea si stingerea raporturilor juridice cu ca-
racter privat precum si continutul acestora [4, p. 7].
In doctrina juridica autohtona, destul de fragmentar
sunt reflectate particularitatile acestor norme, cu toate
ca semnificatia si impactul lor asupra relatiilor sociale
este destul de enorma. Mai mult ca atat, dupa cum se
stie, relativ recent, actul normativ de baza care cu-
prinde cele mai importante norme juridice civile (Co-
dul civil al Republicii Moldova [2]), a fost modificat
substantial, ceea ce inevitabil accentueaza actualita-
tea subiectului si necesitatea dezvoltarii sale.

Scopul studiului. In prezentul studiu, ne propu-
nem, pornind de la cele mentionate, conturarea suc-
cintd a teoriei legii civile, In baza ideilor doctrinare
si cadrului legislativ in vigoare, In vederea precizarii
esentei si particularitatilor normelor care o constituie.

Rezultate obtinute si discutii. Dupa cum se stie,
norma de drept civil este, asemenea tuturor normelor
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juridice sau de drept, o reguld de conduita cu caracter
general, impersonal si de aplicare repetata, regula ale
carei prevederi pot fi impuse, la nevoie, facandu-se uz
de forta de constrangere a statului [4, p. 8].

Prin esenta sa, norma de drept civil este regula de
conduita, generala si abstractd, care impune subiecte-
lor de drept atitudinea de urmat in raporturile juridice
civile [1, p. 12-13].

Privite comparativ cu normele de drept procesual
civil si pentru a le distinge de acestea din urma, nor-
mele de drept civil mai sunt denumite si norme de
drept material ['] sau norme substantiale [*], in sen-

! Normele de drept material nu trebuie confundate cu norme-
le materiale. Prn aceasta din urma sintagma se desemneaza atat
normele de drept material (de drept civil, de drept comercial, de
dreptul familiei etc.), cat si cele de drept procesual, atunci cand
ele sunt contrapuse normelor conflictuale, adicd acelor norme
prin care se solutioneaza conflictele de legi aparute ca urmare a
stabilirii unor raporturi juridice cu element de extraneitate. - Re-
ghini 1., Diaconescu S., Vasilescu P. Introducere in dreptul civil.
Ed. a 2-a. Cluj-Napoca: Sfera Juridica, 2008, p. 9.

2 Distinctia nu este intotdeauna si intru totul categorica. Asa,
de exemplu, in unele sisteme de drept, prescriptia extinctiva este
considerata o institutie de drept procesual, spre deosebire de sis-
temul nostru, in care este considerata o institutie de drept material
(situatie caracteristica si Republicii Moldova — e.n.). Apoi, regle-
mentarea mijloacelor de proba si a admisibilitatii lor este cuprinsa
in Codul civil si este considerata ca o problema de drept material,
spre deosebire de administrarea probelor, care este reglementata
de Codul de procedura civila si este consideratd ca o problema
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sul ca ele reglementeaza nemijlocit raportul juridic, in
substanta sa si in ,,starea sa de pace”, in vreme ce nor-
mele de drept procesual — care reglementeaza modul
de desfasurare a procesului civil — intervin, de regula,
doar atunci cind raportul juridic a ajuns intr-o faza
litigioasa, a generat un proces civil [3, p. 15-17].

Normele de drept civil pot fi caracterizate prin ur-
matoarele trasaturi:

1) Normele de drept civil sunt parte a dreptului
privat intern. In context, prezinti importanta delimi-
tarea normelor de drept privat de normele private. In
acest sens, mentiondm ca norma de drept privat este
o norma publica, intrucét chiar daca reglementeaza
relatii cu caracter privat, ea emana de la puterea pu-
blica. Totodata, in relatiile dintre particulari (de drept
privat), legiuitorul a permis subiectelor de drept ca, in
anumite limite, sd reglementeze prin propria vointa
raporturile dintre ele (contractul reprezita legea pen-
tru partile contractante). Deci, atunci cand incheie
un contract, partile stabilesc practic un set de reguli
cu eficienta juridica, prin care, In limitele stabilite de
normele publice, reglementeaza raporturile dintre ele,
reguli denumite ,,norme private”. Aceastd denumire
nu sugereaza cd normele private se integreaza in drep-
tul privat, ci faptul ca ele au o sursa privata, respectiv
actul juridic (contractul) si vizeaza cu precadere doar
conduita partilor acestuia.

2) Normele de drept civil constituie dreptul co-
mun in ce priveste reglementarea relatiilor cu carac-
ter privat. In sensul dat, precizam ca dreptul civil este
dreptul comun cat priveste reglementarea relatiilor
ce tin de domeniul dreptului privat. Cu toate acestea
pozitia privilegiata a normelor de drept civil in raport
cu celelalte norme ale dreptului privat nu este consa-
crata expres de lege. In majoritatea cazurilor trimi-
terea expresa la normele dreptului civil lipseste, dar
cu toate acestea, la nevoie ele se aplicd in baza art.
6 alin. (4) din Codul civil al Republicii Moldoa [?],
care prevede: ,Instanta de judecatd nu este in drept

de drept procesual (in Republica Moldova, problema probelor si
a administrarii acestora este cercetata doar in contextul dreptului
procesual civil — e.n.). - Reghini I., Diaconescu S., Vasilescu P.
Introducere in dreptul civil. Ed. a 2-a. Cluj-Napoca: Sfera Juri-
dicd, 2008, p. 9.

3 Articolul 6. Analogia legii si analogia dreptului: (1) in ca-
zul nereglementarii prin lege ori prin acord al partilor si lipsei de
uzante, raporturilor prevazute la art.2 li se aplica, daca aceasta nu
contravine esentei lor, norma legislatiei civile care reglementeaza
raporturi similare (analogia legii). (2) Daca aplicarea analogiei
legii este imposibild, drepturile si obligatiile partilor se determina
in functie de principiile legislatiei civile si de echitate (analogia
dreptului). (3) Nu se admite aplicarea prin analogie a normelor
care limiteaza drepturile civile sau care stabilesc raspundere civi-
1a. (4) Instanta de judecatd nu este in drept sa refuze infaptuirea
justitiei In cauzele civile pe motivul ca norma juridica lipseste sau
cd este neclara.
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sa refuze infaptuirea justitiei in cauzele civile pe mo-
tivul ca norma juridica lipseste sau ca este neclara”.
Respectiv, in asemenea cazuri ea este indreptatita sa
aplice analogia legii sau analogia dreptului.

O atentie distinctd in contextul dat meritd pro-
blema coraportului dintre norma generald si norma
speciala. Potrivit unei reguli traditionale si logice de
interpretare si aplicare a dreptului, acolo unde legea
speciala nu prevede se aplica legea generala. Or,
toate celelalte ramuri de drept privat se ocupa numai
de anumite raporturi juridice speciale si contin reguli
exceptionale fata de regulile generale ale dreptului
civil. Astfel, completarea reglementarilor speciale cu
cele din dreptul civil este destul de fireasca.

Desigur, pentru ca normele de drept civil sa fie
aplicate 1n calitate de drept comun este necesara res-
pectarea a doua conditii:

- in primul rand, pentru anumite relatii sociale
(situatii) — care prin specificul lor sunt de domeniul
unei alte ramuri de drept, sa nu existe o reglementre
expresa ori reglementarea existenta sa fie insuficien-
ta;

- 1n al doilea rand, normele de drept civil sa fie
compatibile cu specificul relatiilor ce sunt chemate sa
le reglementeze 1n calitate de drept comun.

In comparatie cu dreptul civil — care este dreptul
comun — celelalte ramuri ale dreptului privat consti-
tuie doar un drept special sau categorial, fara a fi si
un drept derogatoriu (sau exceptional [*]). Distinctia
dintre dreptul comun si drepturile categoriale duce la
distinctia dintre normele generale sau de aplicatie ge-
nerala si normele speciale sau de aplicatie speciala.

In acest sens, subliniem ca normele juridice sunt
intotdeauna generale, fiindca prin prevederile lor se
instituie pentru un numar nedeterminat de persoane,
reguli de conduita tipice in raport de anumite situatii.
Sfera situatiilor la care norma se refera ori categoria
de persoane la care se aplicd, poate fi mai ampla sau
mai restransad. Astfel, unele norme se aplicd tuturor
persoanelor fizice pe cand altele se aplicd doar mi-
norilor ori celor care exercita o anumita profesie, o
anumita functie etc.

Deci, s-ar putea spune ca unele norme juridi-
ce sunt mai generale decat altele sau ca unele nor-
me sunt mai putin generale ca altele. Pentru a evita
confuzia, normele ,,mai generale” au fost denumite
conventional norme generale — in intelesul ca sunt de
aplicatie generald — iar normele ,,mai putin generale”
sunt denumite norme speciale — in intelesul ca sunt de
aplicatie speciala.

* Dreptul special sau categorial nu trebuie confundat cu drep-
tul derogatoriu sau exceptional. Raportul dintre dreptul comun si
cel exceptional este de excludere si nu de complinire, cum este
cazul relatiei dintre dreptul comun si dreptul special.
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Din cele de mai sus pot fi desprinse 3 idei impor-
tante:

In primul rand, caracterul general sau special al
unei norme sau a unui grup de norme este stabilit
prin comparare i, ca atare, rezultatul sau este re-
lativ. Aceasta Tnseamna cd, in functie de elementul
de comparatie, o anumitd norma juridicd poate sa
apara ca fiind uneori generald, iar alteori — specia-
la. De exemplu, prevederile Codului civil privitoa-
re la Inchirierea (locatiunea) imobilelor cuprinde
norme generale in raport cu prevederile din Legea
cu privire la locuinte nr. 75/2015 care reglemen-
teaza locatiunea diferitor tipuri de locuinte. Dar si
in aceastd lege exista prevederi cu caracter general
aplicabile domeniului locuintelor, cat si prevederi cu
caracter special, aplicabile doar inchirierii anumitor
tipuri de locuinte.

In al doilea rdnd, fiind vorba de o comparare, ea
nu se poate face decat intre norme juridice care au
acelasi domeniu de reglementare. Deci, nu se poate
pune problema stabilirii unui raport general-special
intre normele juridice care apartin unor ramuri de
drept diferite. In acest caz, poate fi vorba, pe de o
parte, despre un drept comun (dreptul civil) si, pe de
altd parte, despre un drept special sau categorial.

In sfarsit, norma speciald nu este lipsiti de ca-
racterul general, specific oricarei norme juridice, in
intelesul cd si norma speciala prescrie intr-un mod
abstract o anumita conduita tipicd. De aceea tinand
seama de faptul ca ceea ce diferentiaza normele ge-
nerale de normele speciale este domeniul (obiectul)
lor de aplicare, ele au fost numite norme de aplicatie
generala si norme de aplicatie speciala.

Ratiunea distinctiei. Plecand de la constatatea
ca atat normele generale, cat si cele speciale regle-
menteaza relatii care apartin aceleiasi categorii sau
aceluiasi domeniu, se poate ridica problema de a sti
care este justificarea acestei distinctii. Raspunsul este
dat de ratiunea elaborarii normelor speciale, aceea
de a reglementa aparte (diferit) un grup restrans de
relatii sociale din cadrul aceleiasi categorii. Aceasta
datoritd atat faptul ca acel grup de relatii, prin anu-
mite trasaturi speciale, se deosebeste de celelalte
relatii din aceeasi categorie, cat si datorita faptului
ca tocmai acele trsaturi speciale prezintd un interes
aparte pentru legiuitor. Prin urmare, coresunzand
unei realitati aparte, diferitd de realitatea comuna re-
glementata prin normele generale, normele speciale,
pe de o parte, se Incadreaza, alaturi de cele genera-
le, in trunchiul comun care este ramura de drept, iar
pe de alta parte, se abat de la prevederile normelor
generale. Asa fiind, se poate spune ca normele gene-
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rale sunt acelea care reglementeaza in mod obisnuit
un anumit domeniu — cum ar fi relatiile ce rezulta
din contractul de vanzare-cumpdarare — iar normele
speciale sunt acelea care reglementeaza, altfel decat
normele generale, anumite parti ale acestui domeniu
— cum ar fi relatiile ce rezultd din anumite varietati
specifice ale contractului de vanzare-cumparare
(vinzarea la licitatie, vanzarea drepturilor litigioase
etc.).

Referindu-ne la utilitatea practica a acestei
distinctii subliniem urmatoarele:

In primul rdnd, ori de cate ori organul de aplica-
re (instanta de judecatd, o autoritate administrativa
etc.) este chemat sa opteze intre aplicarea unei nor-
me generale sau a unei norme speciale, el va aplica
cu prioritate norma speciald, indiferent daca ea este
mai veche sau mai noud decit cea generala.

In al doilea rdnd, fiindca au un domeniu limitat
de aplicare, precizat prin insdsi textul lor, normele
speciale nu pot fi aplicate prin analogie la reglemen-
tarea altor relatii, oricat de apropiate sau asemana-
toare ar fi acestea cu cele prevazute expres de textul
normei.

In al treilea rdnd, in relatiile de drept privat, ori
de cate ori prevederile din normele speciale sunt
incomplete sau insuficiente, ele se completeaza cu
prevederile corespunzitoare din normele generale si
nu cu prevederi din alte norme speciale.

In sfarsit, independenta relativa dintre normele
generale si normele speciale, face ca abrogarea taci-
ta a unei norme speciale sd se poata face tot numai
printr-o norma speciala, deci nu printr-o norma ge-
nerald. Prin urmare, aparitia unei noi norme genera-
le abroga tacit doar norma generala anterioara, dar
lasa neatinse normele speciale anterioare ei. Tot ast-
fel, aparitia unei norme speciale noi, avand acelasi
obiect de reglementare cu o norma speciala anteri-
oard, o abroga pe aceasta din urma, dar lasa neatinsa
norma generala.

Prin extrapolare, aceleasi consecinte se pot retine
si in cazul 1n care avem de a face cu normele dreptu-
lui comun pe de o parte si normele unui drept cate-
gorial (special) pe de alta parte. Aceasta nu Tnseamna
insd cd norma de drept comun se identifica cu nor-
ma generald, iar norma categoriald se identifica cu
norma speciald, intucat si in cadrul dreptului comun
pot exista norme generale sau, dupa caz, speciale la
fel cum si 1n cadrul unui drept categorial pot exista
ambele feluri de norme. Ca urmare, este corect sa se
vorbeascd despre drept comun (norme de drept co-
mun) numai atunci cind raportdm o anumitd ramura
a dreptului privat la dreptul civil si, sd facem referi-
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re la norme generale si norme speciale atunci cand
aceastd raportare se face in cadrul aceleiasi ramuri
de drept, fie ca este vorba de dreptul civil, fie de o
altd ramura a dreptului privat.

3) Normele de drept civil sunt cu precadere nor-
me imperative de ordine privata si norme supletive.
Pentru a dezvolta aceasta particularitate a normelor
de drept civil, initial vom reitera ca, prin esenta lor,
normele imperative sunt acele norme juridice care
~impun subiectelor de drept civil o actiune sau le
obligd la o abstentiune si, sub sanctiune, nu permit
sd se deroge de la ele sau sa nu se aplice”. Printre
trasaturile acestor norme, vom mentiona:

- prin dispozitia lor, aceste norme impun fie
sdvarsirea unei actiuni, fie abtinerea de la savarsirea
unei actiuni;

- persoanele (fizice si juridice) carora normele
le sunt aplicabile nu se pot sustrage sau abate de la
aplicarea lor;

- nesocotirea normei atrage aplicarea unei
sanctiuni.

Totodata, prezinta importanta faptul ca, in gene-
ral, in sistemul de drept, existd norme imperative de
ordin public si norme imperative de ordine privata.
Distinctia dintre acestea are ca criteriu principal fi-
nalitatea textului legal sau, mai exact, felul interesu-
lui ocrotit prin elaborarea normei juridice. Potrivit
acestui criteriu, norma de DC este: de ordine privata
daca urmareste ocrotirea unui interes de ordin indi-
vidual si de ordine publica daca urmareste proteja-
rea unui interes public.

Consecinta acestei distinctii ar consta in faptul ca
de la normele imperative de ordine publica partile
nu ar putea sa se abata nici Tnainte de stabilirea ra-
portului juridic, nici dupa aceea, in vreme ce de la
normele imperative de ordine privata partile ar putea
sd se abatd, in conditiile stabilite de lege, dar numai
ulterior stabilirii raportului juridic.

In practica, hotarul dintre cele doua feluri de in-
terese, cel privat si cel public, nu este intotdeauna
vadit, iar terminologia folosita de legiuitor nu poate
fi intodeauna de referintd. De exemplu, sunt vadit de
ordine publicd normele juridice care reglementeaza
regimul juridic al bunurilor din domeniul public al
statului si al unitatilor administrativ-teritoriale, dar
tot de ordine publica sunt si normele care reglemen-
teazd regimul bunurilor din domeniul privat al sta-
tului sau unitatilor administrativ-teritoriale, cu toate
cd este vorba de un domeniu privat si nu public.

In ceea ce priveste normele imperative de ordine
privatd, posibilitatea partilor de a deroga de la pre-
vederile lor dupa ce raportul juridic s-a stabilit con-
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std, in realitate, In indreptatirea acestora de a renunta
la ,,beneficiul sanctiunii” ce rezulta din incilcarea
acelei norme juridice. Aceasta deoarece incilcarea
unor norme imperative care ocrotesc un interes pri-
vat, atrage sanctiuni menite sa protejeze acel interes.
Or, 1n aceste conditii, pare firesc ca acela al carui
interes este ocrotit prin prevederile normei juridi-
ce si In interesul caruia este instituitd o sanctiune
sd poatd sa invoce acea sanctiune ori sa renunte la
ea. Spre exemplu, incheierea unui act juridic cu
incalcarea unei dispozitii legale care ocroteste un
interes personal al uneia dintre parti, atrage dupa
sine sanctiunea nulitdtii relative a actului respectiv.
Aceastd sanctiune poate fi invocatd, in principiu,
doar de catre partea al carui interes este ocrotit prin
norma juridicd incalcatd cu ocazia Incheierii actului
juridic. Asa fiind, respectiva parte, in functie de inte-
resul ei, va invoca in instantd sanctiunea nulitétii sau
varenunta la ea si va confirma actul anulabil. Tot ast-
fel, persoana fizica prejudiciatd prin savarsirea unei
fapte ilicite poate cere autorulului faptei sa repare
acest prejudiciu. In egald masuri insa, cel prejudici-
at poate renunta la a cere sa repare acest prejudiciu.
Nu poate fi Insa consideratd admisibila o renuntare
la repararea prejudiciului, In cazul in care acesta a
fost cauzat prin distrugerea sau deteriorarea unor
bunuri din domeniul public sau privat al statului sau
al unitatilor administrativ-teritoriale, din cauza ca-
racterului de ordine publicd a normelor juridice ce
reglementeaza acest domeniu.

Astfel, ceea ce caracterizeazd normele impe-
rative de ordine privata, din punctul de vedere al
consecintelor incalcarii, este faptul cd nesocotirea
lor atrage sanctiuni a caror aplicare sau neaplicare
std, de regula, 1n puterea aceluia ale carui interese
sunt ocrotite prin dispozitia normei juridice incéalca-
te. In schimb, ceea ce caracterizeaza normele impe-
rative de ordine publicd, tot din punctul de vedere al
consecintelor incalcarii, este, pe de o parte, faptul ca
nesocotirea lor atrage sanctiuni ce pot fi invocate de
catre orice persoand sau autoritate care are un inte-
res legitim, iar daca este cazul si de catre instanta de
judecata din oficiu si, pe de alta parte, faptul ca nu se
poate renunta la aplicarea acestor sanctiuni.

Din cele mentionate, pot fi deduse urmétoarele
idei:

- nu orice normd imperativa este si de ordine
publica;

- 1n mdsura in care au un caracter imperativ,
normele de drept civil sunt, cu prioritate, de ordine
privatd, intrucat relatiile reglementate prin interme-
diul lor sunt de natura privata.
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Norme onerative. In functie de felul conduitei pe
care o prescriu, normele imperative — indiferent ca
sunt de ordine publica sau privata — au fost grupate
in norme onerative i norme prohibitive.

Normele onerative sunt normele juridice care, prin
dispozitia lor expresa sau implicitd, impun savarsirea
unei actiuni. Este de observat 1n context ca in materia
civila contractuald, acestea nu impun nsasi savarsirea
actiunii ci, mai degrabd, modul ei de savarsire. Este
o realitate ce se explica prin rolul deosebit pe care li-
bertatea de vointa a partilor il are in ceea ce priveste
stabilirea raporturilor juridice civile. In virtutea acestei
libertiti partile pot s actioneze sau si se abtina. Insa,
atunci cand partile s-au hotarat sa actioneze, legea in-
tervine prin dispozitii care impun un anumit mod de
realizare a acestei actiuni, pentru a proteja astfel fie in-
teresele partilor, fie ale tertilor, fie chiar unele interese
cu caracter general. Spre exemplu, legea civila obliga
partile in cazul donarii de bunuri imobile sa intocmeas-
ca acte autentice. Prin urmare, legea nu impune si nici
nu poate impune vreodatd incheierea unui contract de
donatie, Insa ea obliga partile care s-au decis cu privire
la incheierea unui astfel de contract sa recurga la for-
ma Inscrisului autentic si conditioneaza, de respectarea
acestei forme, Tnsasi valabilitatea contractului.

Norme prohibitive. Sunt prohibitive acele norme
juridice care interzic, expres sau implicit, 0 anumita
conduitd a persoanelor fizice sau juridice. In cazul
raporturilor contractuale, asemenea norme intervin,
de reguld, pentru a aduce anumite restrangeri fie
libertatii contractuale, fie capacitatii de a contracta.
Spre exemplu, art. 993 alin. (7) din Codul civil al
RM prevede: ,,Obligarea la incheierea unui contract
este interzisa”. Desigur, norme prohibitive se contin
si 1n alte institutii de drept civil. Bundoara, potrivit
art. 6 alin. (3) din Cod: ,,Nu se admite aplicarea prin
analogie a normelor care limiteaza drepturile civile
sau care stabilesc raspundere civila”.

In privinta faptelor juridice ilicite, Codul civil
cuprinde o norma prohibitiva de maxima generalita-
te (art. 1998 alin. (1)): ,,Cel care actioneaza fata de
altul in mod ilicit, cu vinovatie este obligat sa repare
prejudiciul patrimonial”. Cu toate ca partea finald a
textului pare s sugereze ca suntem in prezenta unei
norme onerative, din moment ce obligd pe autorul
faptei ilicite sa repare prejudiciul ce il cauzeaza
altuia, in realitate suntem in prezenta unei norme
prohibitive, deoarece prin dispozitia sa ea interzice
tuturor persoanelor sd savirseasca o fapta ce ar ca-
uza altuia un prejudiciu. Deci, obligatia de a repara
prejudiciul cauzat, nu este altceva decat sanctiunea
specifica acestei norme.
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Dincolo de normele imperative, legea civila este
constituitd in cea mai mare parte din norme dispo-
zitive, care de asemenea necesitd o atentie distinc-
ta. Potrivit teoriei generale a dreptului, sunt norme
dispozitive normele de la care partile se pot abate,
fard vreo consecinta juridicd, sau care se aplica doar
atunci cand partile raportului juridic nu au stabilit,
prin acordul lor de vointe, drepturi si obligatii dife-
rite de cele prevazute de norma juridica.

La randul lor, normele dispozitive sunt grupate in
norme permisive $i norme supletive.

Normele permisive sunt acelea care nu impun o
anumitd conduita, ci permit subiectelor de drept sa
aleaga singure conduita. Este de observat ca catego-
ria datd de norme juridice este una teoreticd avand
ca unic criteriu de constituire modul de exprimare
a legiuitorului. In doctrind se considerd ca atunci
cand iIntr-un text de lege se folosesc cuvinte de ge-
nul: ,,pot”, ,,poate”, ,vor putea” sau altele aseme-
nea, suntem in prezenta unei norme permisive. La
fel, in raporturile contractuale, datorita principiului
libertatii contractuale — in virtutea caruia, practic,
este permis tot ceea ce nu este interzis in mod expres
— normele permisive au o pondere restransa. Astfel
de norme sunt utile mai ales atunci cand se instituie
exceptii de la anumite norme sau reguli cu caracter
prohibitiv.

Totodata este de observat ca prin prevederile
normelor permisive se consacra — de reguld, dar nu
exclusiv — fie dreptul (subiectiv) unei persoane de a
savarsi un fapt juridic, fie dreptul unei persoane de a
interveni Intr-un act unilateral intr-o situatie juridica
ce priveste interesele altei persoane, fie dreptul unei
persoane de a alege (opta) intre doud variante de a
actiona. Spre exemplu, proprietarul isi poate ingradi
proprietatea; mandantul poate sa-si revoce mandatul
cand doreste etc.

Important este cd norma permisiva are caracter
permisiv numai fatd de persoana céreia ii conferd un
anumit drept, intrucat exercitarea sau neexercitarea
acestui drept std in puterea titularului sdu. Fata de
celelalte persoane 1nsa, dispozitia normei are carac-
ter imperativ, fiindca acestea nu se pot opune exer-
citarii dreptului prevazut de respectiva norma. Spre
exemplu, daca proprietarul isi ingradeste proprieta-
tea, vecinii nu se pot opune; dacd mandatarul revoca
mandatul, mandantul este obligat sa se supuna; daca
debitorul unei obligatii alternative alege sa execute
obligatia prin predarea unuia dintre bunuri, credito-
rul este obligat sa primeasca ceea ce i se preda. Prin
urmare, normele permisive se caracterizeaza, de re-
guld, prin aceea ca ele conferd cuiva dreptul sau pu-
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terea de a actiona unilateral, deci neconditionat de
vointa altei persoane.

Din categoria normelor civile dispozitive fac par-
te si normele supletive. Rostul lor este de a suplini
vointa partilor, atunci cand aceasta nu a fost expri-
mata suficient la incheierea unui contract. Existenta
acestei categorii de norme juridice apare ca o nece-
sitate in contextul libertatii contractuale, care ofera
partilor posibilitatea de a Incheia acele contracte pe
care ele le voiesc si de a stabili continutul acestora.
Or, In multe cazuri, partile nu pot sau nu vor, la data
incheierii contractului, sd prevada toate situatiile ce
se vor ivi in raporturile dintre ele si, In consecinta,
nu cuprind in contract clauze care sa reglementeze
aceste situatii. Altfel spus, de multe ori contractul
este incomplet.

Asa fiind, legiuitorul a instituit, preventiv, o ca-
tegorie speciald de norme juridice menite sd um-
ple ,,golurile” contractuale si care sunt denumite
sugestiv norme supletive. De exemplu, executarea
contractului de vanzare-cumparare implica, printre
altele, o seama de cheltuieli legate de predarea si
ridicarea bunurilor vandute, cheltuieli a caror repar-
tizare intre parti se va face potrivit intelegerii aces-
tora. Astfel, partile se pot intelege ca toate cheltu-
ielile sa fie suportate de catre vanzator ori de catre
cumpdrator, la fel cum se pot intelege ca fiecare sa
suporte o jumadtate sau o anumitd parte din aceste
cheltuieli. In cazul in care partile nu prevad nimic in
acest sens, legiuitorul intervine cu dispozitii supleti-
ve: art. 1109 si 1110 din Codul civil®.

Prin urmare, normele supletive reprezinta vointa
prezumata a partilor si se caracterizeaza prin aceea
ca au intotdeauna — cat priveste aplicarea lor — un
caracter subsidiar fatd de vointa partilor exprimata
in clauzele contractuale, adica isi gasesc aplicare
doar atunci cand partile nu si-au exprimat vointa.

5 Articolul 1109. Cheltuielile de vinzare a unui bun mo-
bil: (1) Cheltuielile de predare a bunului mobil, in particular de
masurare, cintdrire $i ambalare, sint puse in sarcina vinzatorului,
iar cheltuielile de primire si transportare a bunului din locul in-
cheierii contractului de vinzare-cumparare in alt loc sint puse in
sarcina cumparatorului, daca in contract nu este prevazut altfel.
(2) in cazul in care contractul de vinzare-cumpdrare a unui bun
mobil trebuie autentificat sau dreptul de proprietate dobindit prin
contract este supus, conform legii, inregistrarii intr-un registru de
publicitate, cumparatorul suporta costul autentificarii notariale, al
inregistrarii in registrul de publicitate respectiv si al transferului
proprietatii. Articolul 1110. Cheltuielile de vinzare a unui bun
imobil: In cazul cumpararii unui teren sau unui alt bun imobil,
cheltuielile de Intocmire, autentificare notariala si de Inregistrare
in registrul bunurilor imobile a dreptului de proprietate dobindit
prin contractul de vinzare-cumparare, precum si cheltuielile de
preluare a documentelor necesare, sint puse in sarcina cumpara-
torului.
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S-ar putea spune ca o sanctiune specifica a normelor
supletive este tocmai includerea lor ,,de drept” si ta-
cit, dacd este cazul, In continutul contractului.

Important este ca normele supletive nu pot fi in-
calcate prin incheierea contractului, asa cum pot fi
incadlcate normele imperative. Normele supletive pot
fi incalcate numai dupa ce ele si-au gasit aplicare
ca urmare a incheierii unui anumit contract, intrucat
nerespectara (incalcarea) lor se traduce, in cele din
urma, intr-o nerespectare a clauzelor contractuale,
ceea ce poate atrage raspunderea contractuala.

Ponderea normelor cu caracter supletiv in ansam-
blul reglementarilor legale din materia contractelor,
nu trebuie sa conduca la ideea ca partile s-ar bucura
de puteri discretionare. Ordinea si echitatea in acest
domeniu sunt garantate si prin alte categorii de nor-
me, mai ales prohibitive.

In concluzie, subliniem importanta deosebiti a
tuturor aspectelor invocate (argumentate cu preca-
dere de autorii romani Reghini I., Diaconescu S.,
Vasilescu P. [4]), atat pentru cunoasterea esentei si
continutului normelor civile, cat mai ales pentru
formarea de abilitati de aplicare practica corectd a
acestora.
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HUPPOBA BAJIIOTA HEHTPAJIBHOI'O BAHKY: OCOBJIMBOCTI
BITPOBA/I’KEHHA TA BIIJIMB HA T'POIIOBO-KPEJAUTHY HOJITHUKY

Terana 'VAIMA
KaHUIaT OPUANYHIX HAyK, CTApIINi HAYKOBUH CITIBPOOITHUK BiIITY MOAEPHI3allii TOCTIONapChKOTO IpaBa
Ta 3aKOHOJABCTBA [HCTUTYTY €KOHOMIKO-IIPaBOBUX HociiakeHb HanionanbHol akagemii Hayk YKpainu

VY ctarTi JOCTiIKEeHO NIesiKi 0COOIMBOCTI BIPOBAKEHHS I poBoi BamoTH LenTpansaoro 6anky (nani — LIBLIB) Ta ii
BIUIMB Ha TPOILOBO-KPEIUTHY TOJIITHKY JiepkaBu. JloBe/IeHO, 1110 OTHUM 3 HaWBaKJIMBIIINX MUTAaHb HA T TPUBAJOI 1 D-
poBizalii mIariKHUX 3ac001B 3aIMIIAETHCS BUHANICHHS OaJlaHCy MiXK IIEBHUM CTyIIeHeM KOH(1IeHIIHHOCTI Py 3/1iHCHEH-
Hi pO3paxyHKiB Ta OJIHOYACHUM 320€3MeUCHHSIM JOTPUMAaHHS HOPM I110/I0 MPOTH AT BIIMUBAHHIO KOINTIB Ta (JiHAHCYBaHHIO
Tepopu3My. PO3IISIHYTO MOXIIMBOCTI BUHAHICHHS LIOTO OajlaHCy LIISXOM 3aCTOCYBAHHS «BaydepiB aHOHIMHOCTI». Apry-
MEHTOBAHO JOIIIBHICTE 00cyroByBanHs LIBLIb (cunTe3oBanoi LIBIIB) konTpomsoBanmMH, 3 60Ky LleHTpansHOTO OaHKY,
(inaHCOBUMH ycTaHOBaMH («BY3bKHMH OaHKaMI»). JloBeneHo, mo 3am1st 3abe3nedenHs nmo3utuBHoro BrumBy LIBLIb Ha
IPOLIOBO-KPEIUTHY MONITHKY, HEOOXIJTHUM € TIOBHUHM Mepexif 710 [IbOTO BU/Y BaJIOTH.

Kniouoei cnosa: yugposa eanoma Llenmpanono2o 6anxy, 2pouto8o-Kpeoumua notimuka, eayiepu aHOHIMHOCII, 8)3b-
KI OaHKU, KOHGIOeHYiliHicMb.

CENTRAL BANK DIGITAL CURRENCY: PECULIARITIES OF IMPLEMENTATION AND IMPACT ON
MONETARY POLICY

Tetiana HUDIMA,
PhD in Law, Senior Researcher of Department of Modernization of Business Law and Legislation of Institute of
Economic and Legal Research of the National Academy of Sciences of Ukraine

The article explores some peculiarities of the introduction of the Central Bank digital currency (hereinafter - the CBDC)
and its influence on the monetary policy of the state. It has been proven that one of the most important issues against the
background of the prolonged digitization of payments is finding a balance between a certain degree of confidentiality in
the settlement process and at the same time ensuring compliance with anti-money laundering and terrorist financing rules.
Possibilities of finding this balance by applying “anonymity vouchers” are considered. The feasibility of servicing the
CBDC (synthesized CBDC) by financial institutions (“narrow banks”) controlled by the Central Bank is argued. It is proved
that in order to ensure the positive influence of the Central Bank on monetary policy, a full transition to this type of currency
is necessary.

Keywords: Central Bank digital currency, monetary policy, anonymity vouchers, narrow banks, confidentiality.

MONEDA DIGITALA A BANCII CENTRALE: CARACTERISTICI ALE IMPLEMENTARII SI IMPACTULUI
ASUPRA POLITICII MONETARE

Articolul exploreaza unele particularitati ale introducerii monedei digitale a Bancii Centrale (in continuare - CSB) si
a influentei sale asupra politicii monetare a statului. S-a dovedit ca una dintre cele mai importante probleme pe fundalul
digitalizarii prelungite a platilor este gasirea unui echilibru intre un anumit grad de confidentialitate in procesul de decontare
si, In acelasi timp, asigurarea respectarii normelor anti-spalare de bani si a finantarii terorismului. Sunt luate in considerare
CSB (CSB sintetizat) de catre institutiile financiare (,,bancile inguste”) controlate de Banca Centrala. Este dovedit ca pentru
a asigura influenta pozitiva a Bancii Centrale asupra politicii monetare, este necesard o tranzitie completa la acest tip de
moneda.

Cuvinte-cheie: moneda digitala a Bancii Centrale, politicd monetard, bonuri de anonimat, banci inguste,
confidentialitate.

eBIMOBIMHICTE 3asBIeHUX lleHTpamsHuMU PSAIOK ACHHUH TOIITHHICTE 3MIIIIEHHS aKIIEHTIB 3 PO3-
OaHKamMH 0aratbOX KpaiH CBiTY (SK 3 pO3BH- pOOKH epeKTHBHOT Ta MPO30POi TPOIIOBO-KPEIUTHOT
HeHoro exoHoMikoro (Amnonis, CILIA, Kpainu €po- nonituky (mani — 'KID), sika 3a6e3nedyBana 6 HU3bKY
MEHCHKOTO COI03Y), TaK 1 KpaiH, M0 PO3BHBAIOTHCS 1 cTabibHy 1HQUIALIIO, HA 3MiHY TPOIIOBOI CHCTEMH
(Yxpaina)) mineit momo (i, , TOCTaBIIIO HA TT0- Ti€l M iHIT01 KpaiHW, TAKUM YHHOM, 11100 3a6e3meun-
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TH 30epeKeHHS CTa0ITLHOCTI IiH 1 MPUCKOPEHHS KO-
HOMIYHOTO 3pPOCTaHHS HABITH B YMOBaxX CEpHO3HUX
(hiHaHCOBUX MOTPsCiHb. OTHIM 3 MOKITUBHUX PIlICHD
B bOMy Hampsmy BBakaroTh [IBIIb. 3a Bimmosin-
HAX YMOB BOHA MOYX€ BHKOHYBaTH OCHOBHI (DYHKIIil
rporieit (30KkpemMa, CIY)KHTH CTabUTbHOIO PO3PaxyH-
KOBOIO OJMHHIIECIO, @ TAKOXK HaJlMHUM 3ac000M 00-
MiHYy Ta 30epeKEHHS BapTOCTi), a TIPOIIEHTHA CTaBKa
B JJAHOMY BHUTIQJIKY - BUCTYTIATH B SIKOCTI €()eKTUBHO-
T0 IHCTPYMEHTY TPOIIOBO-KPEIUTHOI MOMITHKA [1].
B ToMy 9mcIti 3 UX MiACTaB, 32 OCTaHHI IT'ITh POKiB
0COOIMBOCTI BUITyCKY Ta BipoBamkeHHs LIBIIb cra-
1 00’ €KTOM JOCIIHKCHD HE TIIBKU cepell MOHEeTap-
HUX €KOHOMICTIB Ta IEHTPAIBHUX OaHKIB 0araThox
kpain cBity (LlIBemii, Kurtato, €Bporeticbkoro IleH-
TpaJpHOTO 0AaHKY Ta IHIINX), a i cepen 3apyOoKHUX 1
BITYM3HSIHUX BUCHUX.

Ha croromni pi3Hi mpoOIeMHI acTIeKTH BHUITYCKY
LBI1b 3naitnmmm BimobpaxeHHs B podorax G. Gorton,
A. Metrick, /. Koueprina, A. Kyms, A. Sariposoi, S.
Dow, M. Bordo, A. Levin Ta 6ararsox inmmux. [lepe-
Ba)KHO BUEHI 3BEPTAIOTh yBary Ha HETaTUBHI e(EKTH,
JI0 SIKHX MOXKE TMPHU3BECTH BIPOBAKEHHS TaHOTO
BHJTy BATIOTH Y IPAKTHYHY Cepy, TK-TO BIICYTHICTH
MTOTUTY, Yepe3 MOPYIICHHS 03HAKH KOH(IIEHIIHHOC-
Ti TIPH 3AIMCHEHHI pO3paxyHKiB i3 11 BHKOPHUCTAHHSM,
nesinTepMerialtis O0aHkiB Tomo. BomHodac 3amimima-
F0ThCS O€3 BIATIOBiAI MUTAHHS MO0 MiHIMI3aIii abo
YCYHEHHsI 3a3HAYCHUX HETaTUBHHUX €(EKTiB, 30Kpe-
Ma, HaJIeKHIMHA 3aC00aMH TPaBOBOTO PETYIIIOBAHHS.
Ile axTyamizye poOBEIeHHS MOCITIIKEHHS 3a BiAIoO-
BIIHUM HAIIPsIMOM Ta 3YMOBITIOE M€TY pOOOTH.

OmHuM 3 HaWBOKJIUBIIINX MMUTAHb HA T TPHUBA-
701 TrdpoBizallii MIaTHKHUX 3ac00iB 3aTHIIAETHCS
BUHAWIECHHS OallaHCy MK TIEBHUM CTYIIEHEM KOH-
GbimeHIiHHOCTI MPU 3MIMCHEHHI PO3PAaXyHKIB Ta OfI-
HOYaCHUM 3a0e3IedeHHsIM AOTPUMaHHSI HOPM MO0
MIPOTHUIIT BiIMHBAHHIO KOINTIB Ta (piHAHCYBAHHIO Te-
popusmy.

besmepeuno, Ha mepmui TOTIAN 3a0e3edcH-
HA KOHQIACHITIHHOCTI MpH 3MIHCHEHHI PO3paxyHKiB
MOJKE BIIABaTHCSI BKIIMBHUM 1 3aTpeOyBaHUM acIICK-
TOM, sIK 3 OOKy TpOMaJIsTH, TaK i 3 00Ky cy0’€KTIB Toc-
mosaproBaHHs (10, MK TUM, JOBOIUTHCS ITiIBHIIE-
HAM 1HTEPECOM IO KPHUIITOBAIIOT). AJie, HACKUIBKH
BHUITPABIAHOIO MOXKHA BBaXKaTH BUMOTY KOH(iICH-
IIHHOCTI Ha TJi 3JIOBKUBaHb, SIKi Hapa3i Big0yBarOTh-
s 32 TOTIOMOTOI0 aHOHIMHHUX ITH(PPOBUX BAITIOT.

KpacHOMOBHMM TpHKITagoM B JTaHOMY BHIaI-
Ky € pi3HOMaHiTHI mporpamu — Bumaradi (Ryuk,
GrandCrab, Rapid, Locky, Cerber Tomio), mo crme-
MIaJi3YIOTECSA K Ha OKPEMHUX 0co0ax Ta KPYITHHUX
MIIMPUEMCTBAX, TaK 1 Ha YPSAOBHX OpTaHi3aIlisax
Oarateox Kpain cBiTy [2]. 3a iX IOIOMOTOIO Bipyc
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MOTparvisie Ha KoM totep, mudpye daiim i BUMa-
rae CIUIaTHTH BIAMOBIIHY cyMy OITKOIHIB B OOMiH
Ha KJIIOY I 3BOPOTHOTO po3mudpyBaHHi. B maHo-
My BHIIAJKy TepepaxyBaHHA BHUKYIy 3a JOTIOMOTOIO
0aHKIBCHKOI CHCTEMH 3aJIUINAE «IIAIIEPOBUN» CIIT 1
MOXKITUBICTh OTPHMaHHS iH(GOpMAIl MPO PaXyHKH
Ta ocobucTi naHi maxpaiB. B cBoro "epry, roTiBKoBi
KOIIITH, (SIKi XOY 1 BIATOBI/IalOTH MIEBHOMY CTYTICHIO
AQHOHIMHOCTI) MOTpeOyroTh (Pi3udHOI Tepenadi, Ky
JIETKO BiICTEXXUTH. KpHUIITOBAIIOTH B JTaHOMY BHITa-
Ky MalOTh NIEpeBary B TOMY, III0 BOHH € BITHOCHO aHO-
HIMHHUMH, K TOTIBKOB1 T'POIITi, @ TAKOXK TO3BOJISTIOTH
maxpasM 30epiraru Oe3meyHy BiJACTaHb Bill CBOIX
KEPTB - MJIaTeXi B OITKOIHAX MOXKYTH 3[1HCHIOBATHCS
JTUCTAHIIHO.

Tinbku, B BenmukoOpuranii 3a mepimi nicte Mics-
uiB 2019 poky crnocrepiranocs 3pocTaHHs KiJTbKOCTI
BUTIAJIKIB 3apaXeHHS MPOTPAMHOTO 3a0e3redeHHs
MiAIPUEMCTB 32 JOTIOMOTOI0 IaXpaiChbKUX MPOorpam
- «BuMarauiB» Ha 195% y mopiBHSIHHI 3 MOTEpEHIM
pOKOM, a iX BUMOTH 3arajoM OOUYHUCIIOIOTHCS B Mi-
TIBspaax gomapis [2].

[Tpu ipoMy, cI1if] 3BEpHYTH yBary Ha Te, 110 IIOBHA
BiJICYTHICTh aHOHIMHOCTI TIPH 31 ICHEHH] PO3paxyH-
KiB Hece B co01 mofioHi 3arpo3u. Kpenuthi, 1edeToBi
KapTKU 1 OHJIAalH-TaMaHIll MepenaroTh 3HAYHI 00Cs-
ra ocobuctoi iHpopmarii po3apiOHUM MPOAABIISIM,
TUTAaTDKHUM CHCTEMaM, ypsjaaMm 1 0araTboM 1HIIHM.
3okpema, Ha OKpeMHUX BeO-caliTax Bi3yalli30BaHO
npoiiec Toro, siKk, Hanpukian, PayPal gimutees nep-
COHaJIbHOW iH(opMariero [3]. Haite y pasi, KO
TpPEeTi CTOPOHHW (TJIATIKHI CHCTEMH) YHHKATUMYTh
37I0BXKMBAHHIO OCOOHMCTOI0 1H(OpPMAIIEI0 KITIEHTIB,
ICHYIOTh PU3HUKH ii OTPUMAaHHS 3JIOYMHHUM IUISIXOM 1
MOJTAJTbIIIe BUKOPHUCTAHHS B MaXPaChbKUX IIAX.

3BakalouM Ha II€ Ta 3 METOIO BHECEHHS BKJIAJY B
JUCKYCII0 Ha BiIMOBiAHY TeMy, B rpyani 2019 poky
€Bporieiicbka cHCTeMa IEHTPaIbHUX OaHKIB CITUIb-
HO 3 €BporneiicbknM L{eHTpanbHIM GaHKOM TIPOBEIH
JIOCITIKEHHS 1 3alpOTIOHYBAHM KOHIICTIIIIIO JacTKO-
Boi anoniMHocti [IBLIb - «Exploring anonymity in
central bank digital currencies» [4]. He3Baxxarouu Ha
T€, [0 JIOKyMEHT HE € OPIEHTOBAHMM Ha MPAKTHYHY
pearizalito 1 He nependoavae MPUHHATTS OyIb-SKOTO
pimenns npo nepexin Ha LIBLb, moxiOHi inimiaTu-
BU SIBJISIIOTH COOOI0 TIO3UTHBHE 3PYIICHHS Y Harpsi-
My 3a0e3MeueHHs 3aKOHOIABYO0 3aKPIIIEHOTO «IIpaBa
JIOMMHU HAa HEAOTOPKAHHICTH MPHUBATHOTO >KUTTS»
(sixe BU3HAHE B 3arajbHil JeKmapariii mpas JIOIUHU
OOH, MixHapogHOMy TakTi MPO TPOMAISIHCHKI U
MOJIITHYHI TIpaBa Ta B 0ararboX iHITUX MIXHAPOTHUX
1 perioHaNIbHUX yToflax) Ta M>KHAPOJAHUX CTAH/AAPTIB
3 MPOTHAIl BIAMHUBAHHIO KOIITIB Ta (hiHAHCYBAaHHIO
TEPOPHU3MY.
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ABTOpH BUIII€3a3HAYCHOT KOHIICTIIIIT TPOITOHYIOTh
cnpoineny tiatikay cuctemy LIBLIB, sika Hamae i
KopHcTyBauaM (rpoMajsiHam/cy0’ekTaM Tocroapro-
BaHHsI) IEBHUH CTYMiHb KOH(DIACHIIHHOCTI AJIS TpaH-
3aKI[iil Ha HEBEJIMKI CyMH, B TOW € 4ac rapaHTyro-
YH, [0 TPaH3aKIil 3 BETUKUMH CyMaMH IiAJISTal0Th
000B’s13K0BII1 TiepeBipiti. Lle qocsraerbes 3a 10momMo-
rOI0 «BaydyepiB aHOHIMHOCTI», SIKi MOXKYTh OyTH BU-
KOpHCTaHi MPOTATOM MEBHOTO YacOBOTO Iepioy (Ha-
MPUKIIA, MicsIist). SIKIo KOpUCTyBavi X049y Th 3po0Ou-
TH aHOHIMHHMI IIIATIXK, BOHHU IOBUHHI JOKJIACTH Ba-
yuep 10 KOXXHOTO 3amuTy Ha oruiaty. [Ipu npomy aHi
LEHTpaJIbHUI OaHK-eMITEHT, aHi OpTraHu Mo 6OPOTHOI
3 BIJIMMBaHHSIM TpOILICH HE 3MOXKYTh BiJICTEXKHUTH
0co0y mIaTHUKA. Y pa3i BUKOPUCTAHHS BiJIIOBIJI-
HOT KiJIBKOCTI «Bay4yepiB aHOHIMHOCTI» BCi HACTYIHI
aTexki (B He3aJIeKHOCTI Bii CyMH) IiJIATaTUMYTh
inenTudikanii Ta GpiHAHCOBOMY MOHITOPHHTY. B Oa-
HOMY 6UNAOKY Oy10 6 Oinbit OOYIIbHUM 6CMAHOBU-
MU AHOHIMHICMb HA GIONOGIOHUL PO3MID NAAMEINCY
(6e3 npug’szku 0o éayuepy abo 3 HUM, IKUWO YbO2O
sUMazae agmomMamu306ana CUcmema) HanpuKIao, 3a
YMOBU Ma Yy Medcax mux cym, o nepeobaueni Pe-
enamenmom (€C) 2015/847 (npo ingpopmayiio, wo
CYNpOBOOdCYE 2pouiogi nepexasu) ma JJupexmueu
(€C) 2015/849 (npo 3anobicanHs SUKOPUCTNAHHIO
Ginarncoeoi cucmemu 015 yinei iOMUSAHHs spouLel
abo (iHancy8anHs mepopusmy).

OOMexeHHST KOH(DIICHIIHHOCTI, TaKUM YHHOM,
3a0e3rieuyBaTuMe (DUIBTPAIlIIO IJIATEXKIB HA BEJUKI
CYMH, aJDKe B OUIBIIOCTI BHUIIAJKIB CaMe BOHU MO-
KYTh BUKOPHCTOBYBATHCS Y BIAMOBIIHUX IIUJISIX.

IMonepexxenns  aesintepmenianii  OaHKiB.
[{omo pu3MKIB ne3iHTEpME/Tiallii, TO BOHU 00yMOBIIE-
Hi B mepiry 4epry THM, 1o Bukopuctanus LIBLIb e
MOXIIMBUM 32 YMOBHU BiJJKPUTTSI paxyHKiB Oe3moce-
penubo y LlentpansHomy Oanky. Takuii miaxia Hara-
Iy€ OUIbII PaHHIO €NOXY, KOJIH AEsKi MPUBaTHI 0COOH
Manu paxyHku B banky Awnrmii. IIpote, mpeacras-
JIIEThCST HeOaxkaHuM, 100 IEHTPaJbHUN OaHK I0-
YaB MpsIMO KOHKYPYBaTd 3 KOMEPLIHHUMHU OaHKaMH
y BIIKPHUTTI Ta 00CIIyrOBYBaHHI PaxyHKiB (30Kpema,
JICTIO3UTHUX), OCOOJIMBO B THUX BUMAJIKaX, KOJU BiH
(ueHTpanbHUI OaHK) OTHOYACHO BUCTYIIAE PETYIISTO-
poM OaHKIBCBHKOT JisibHOCTI [5]. ICHY€e BiporiaHicTh
TOTO, 1110 11e pu3Bee A0: (1) mopylIeHHs TPUHIUITIB
PUHKOBOT €KOHOMIKH (30KpeMa, B YacTHHI 3aXUCTy
KOHKYpEHIIii y MiJIpUEMHHUIBKIN TisSUIbHOCTI, HEJ0-
MYIICHHS 3JI0BKMBaHHSI MOHOIIOJIBHAM CTaHOBHILEM
Ha PUHKY, HETTPABOMIPHOTO OOMEKEHHSI KOHKYPEHIIi1
Ta HeIO0OPOCOBICHOI KOHKYpeHIii); (2) BUHMKHEHHS
pu3uKiB (inaHCOBOI cTabiMBbHOCTI (0COOIMBO, KOIH
B YMOBaxX KpPH30BHUX CHTYalliii BKJIAIHUKUA OYdyTh
obOmintoBatH komitu Ha [IBLIb Ta mepeBoautu ii Ha
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paxyHku perynsropa) (3) HeoOXiTHOCTI pO3MUPEHHS
coepu komnerenuii HBY, mo, sk Hacmigok, 3yMoB-
JOBaTUME MOTpeOy Y 3alpoBaKeHHI JONATKOBHX
PIBHIB Mi3BITHOCTI i, MOXIIMBO, Pi3HUX CTaHIAPTIB
JIep>KaBHOTO KOHTPOJIFO CTOCOBHO TPOBEACHHS HUM
I'KIT (ocobnuBo sikmo LIBIIb emitoBana ajis pos-
NpiOHUX ITiIeH).

OHUM 13 MOXKJTUBUX IIIISIXIB TIONIEPE/HKEHHS 10~
JOHOT cUTYyaIlil, MOXKHa BBa)KaTH KOHIIEII[IF0 CUHTE-
tuunoi LIBLB (cLIBLIB).

Y HOBOMY 3BiTi Mi3KHapOJJHOTO BaTFOTHOTO JOH/TY
Tobias Adrian i Tommaso Mancini Griffoli [6] Bix-
3HAUaIOTh MOXJIMBICTh cHHTE3yBatu Bepcito LIBLIB,
JIO3BOJISIIOUM  (DIHAHCOBUM KOMIIaHISIM  («BY3bKUM
Oankam» [7]) BinkpuBaTH paxyHku B LleHTpansHOMY
0aHKy Ta 3JIIHCHIOBATH MOCEPEIHUIIBKY JIISIIbHICTD 3
00CITyTOBYBaHHS Ta BEJCHHS paXyHKiB I'pOMaJisiH Ta
Cy0’€eKTiB TOCHO/MapOBaHHs Ha 0asi BiacHOi ycra-
HOBU. [HITMMU croBamMu, KOXKHUHN oy1ap ad0 OIUHU-
sl B IHIIH BaJIIOTI Ha paxyHKy Kili€eHTa (iHaHCOBOI
KOMITaHIT 3aBKIM TiJIKPIILTIOBATUMETHCS  JI0JapOM
a00 OIWHMIICIO B IHIINNM BaMOTI Ha 1i (iHAHCOBOT
KOMIaHii) pe3epBHOMY paxyHKy B LleHTpanbHOMY
0anky. OcHoBHa BigminnaicTe Mk [IBLIB 1 clIBLIB
MoJIsira€ 'y BHU3HAUCHHI CyO’€KTa, SIKUM MIATPUMYE
KIHIICB1 BIJIHOCHHM 3 KJII€HTOM, a came lleHTpanb-
HUl 6aHk abo dinaHcoBuil mocepeanuk. Ha croron-
Hi Taka iJiesl OTpuMaa MiITPUMKY 0araTboX BUYCHHUX
[5]. Mo peui, KOHIEMIIEI0 YaCTKOBOI aHOHIMHOC-
ti IBLB — «Exploring anonymity in central bank
digital currencies» Takoxx nepeadadeHo 3AIMCHEHHS
orepailiii uepe3 nocepeauukis [4]. [lepeara Takoro
MiJX0ly BOAUAETHCS B TOMY, IO 3aMIiCTh OJIHOTO MO-
HOIIOJIICTa IIOJ0 BUIYCKY 1 obciyroyBanns L[BLB
(TobTO, HEHTpaspHOro OaHKa), IpoIloBa CHCTEMa
OTPHUMYE psiJi KOHKYPYIOUHX Yy (hopMyBaHHI Ta Ha/laH-
Hi 1HHOBALIHHOTO MPOIYKTY MpoBaiiaepiB mudpoBoi
BaJTIOTH («BY3bKUX OaHKiBY») [8].

Cunrternunuii LIBLIb HagaBaTiMe Kitbka QyHKIIH
MIPUBATHOMY CEKTOpY (BUOIp TEXHOJOTiH, yIpaBIiH-
HSl KJIIEHTaMH, TIepeBipKa, iIeHTH]IKAaLlisS Ta MOHITO-
PHHT KITIEHTIB (B TOMY YMCII JUIS 111 TTonepeKeH-
Hsl omeparliii 3 BiIMUBaHHS TpolleH i (iHaHCyBaHHS
Tepopu3My), 3a0C3MEUCHHS BIIOBIHOCTI Oreparii
HOpPMAaTHBHUM BHUMOTaM 1 JaHUM YNPaBIiHHS TOIIO),
a TaKoX TepeKiIaJaTiMe Ha HbOTO (MPUBATHUH CEK-
TOp) BCi MOXIIMBI BUTpATH Ta PU3WKH, TOB’s3aHi i3
3MIACHEHHSIM 1TUX (QDyHKITIH.

3B 30K MIXK «By3bKHMHU Oankamm» 1 LIBLB mox-
Ha npocTexutd B pobotax John Cochrane’s, sikuii
3ayBaXKye€ Ha TOMY, II0 (PIHAHCOBI MOCEPETHUKHU €
Kparie MiJAr0TOBJICHUMHU JiJIsi poOOTH 3 pO3APIOHUMHU
KiieHTamM# ((PI3UYHUMH Ta IOPUIUYHUMH 0CO0aMH,
JUSUTBHICTD SIKAX HE € IOB’SI3aHOI0 13 0AaHKIBCHKOIO).
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Llentpanpauii 6aHK, B MEPIIY Yepry, Ma€ OMiKyBaTH-
cst mpoOieMaMy €KOHOMIKH, a He BJIACHOIO ITiIpH-
€MHUIIBKOIO JisUTbHICTIO [9].

OTxe, aHami3 MOBOAUTH, WO paxyuku @ L[BI[B
Marmv 06CIy208)y8AMUCS KOHMPOTLOBAHUMU (3 OOKY
Llenmpanvroco 6anxy) inancosumu ycmanoeamu
(«sysvrumu Oanxamuy). Taxuil nioxio cmumynoea-
muMe KOHKYPEHYII0 MIdHC NOCMA4aIbHUKAMU Yugh-
posux epowteli I 3axuujamume KOHEIOeHYIUHICMb
OKpemux mpan3axyiil (8i0 0epicasHux opeawis), 00-
HOYACHO CHPUSAIOYU HANEHCHOMY NPABO3ACIOCY8AH-
HI0. 36unatino, Qizuyuni ocoobu ma cyd’exkmu 20cnooa-
PIOBAHHA NOBUHHI MaAmMU NPpaeo 30epicamu Kowmu 8
NPUBAMHUX (DIHAHCOBUX YCMAHOB8AX 1 30MUCHIO8AMU
naamincHi onepayii 3 GUKOPUCMAHHAM NPUSATNHUX
Gopm onnamu abo naneposux epoweii. Ilepexio na
L[BI]F 6yno 6 OoyinbHo 30IUCHIOBAMU NOCHYNOGO,
VOOCKOHANIOWYY XAPAKMEPUCMUKY MA 81ACTNUBOC-
mi 0anoeo 6udy 8anomu i, KK HACAIO0K, 30L1bUYOYU
NPUPOOHIlL (He NPUMyCcosull) nepexio Ha Hel.

IIlo o3HauaTnMe nMoBHa UG poBi3amia NaTiK-
HOI CHCTEMHM /JIs1 TPOIIOBO-KPEeIUTHOI MOJITHKHI?
[Mosnwuit nepexin Ha LIBLIB 31aTeH mo3uTHBHO BILIH-
HYTH Ha TPOIIOBO-KPEANUTHY MOIITHKY, & caMe:

(1) cmpusiTumMe CUCTEMATHYHOMY Ta MPO30POMY
MPOBEJCHHIO T'POIIOBO-KPEIUTHOI TMONITHKH, THM
CaMHM CTBOPIOIOYH TEPEIyMOBH ISl ITiJIBUILICHHS
e()eKTHBHOCTI MEXaHi3My TpOIIOBO-KPEIUTHOI IIO-
JUTUKU 1 TiABUINEHHS Mmia3BiTHOCTI [leHTpanbHOrO
0aHKy BHOOpPHHMM IIOCAJIOBIISIM 1 TPOMaJIChKOCTi. B
JTAHOMY BHIIQJIKy IMPOICHTHA CTaBKa 1O HU(POBUM
KomrTaM Moria O OyTH OCHOBHHUM I1HCTPYMEHTOM
TPOLIOBO-KPEIUTHOI MOMITUKU. 30KpeMa, PeryIsiTHB-
Hi opranu (LlenTpanbHi 6aHKKM) MATUMYTh 3MOTY 3HU-
JKyBaTH a0o TiJIBUIIYBATH PUHKOBI MPOLIEHTHI CTaB-
KM Y Bi/ITIOB1JIb HA ()IHAHCOBI IOKH 200 MOKPAIICHHS
cutyalii Ha (JiHAHCOBOMY PUHKY;

(2) mpwu3Bene 10 yCyHEHHsI PU3KKY BiATOKY Karli-
Taxy 3 0aHKIBCHKOi CHCTEMH Y pa3i BAHUKHEHHS KpH-
30BHX CUTYyallill (OCKUIBKH BKJIaJHUKH HE MaTUMYTh
3MOTH BWJIYYHTH TOTIBKY 3 OaHKIBCBKOTO 00iry Ta
30epiraru ii Bioma). Lle B cBOIO 4epry 3MeHIIyBaTu-
Me 3aTpeOyBaHICTh IHCTHTYTY KPEJUTOpa OCTaHHBOI
IHCTaHIIIT.

BTiM JuIsl TOCATHEHHS BHIIE3a3HAYCHUX €(EKTIB
HeoOximHuM € moBHuM nepexin qo IBLB. B nporu-
JISKHOMY BHUMAJIKY, iICHYBaHHSI MOMJIMBOCTI ii KOH-
BepTallii B TOTIBKOBI KOIITH MOXE IIBUJIKO BiTHOBH-
TH aKTyaJIbHICTh OCTaHHIX, HANIPUKJIIAJ Y pasi, SKIIO0
nporeHTHI ctaBku 3a (BB cranyTh HeraruBHUMU
a00 3arocTpuThCs mpobiemMa Oe3neku OaHKIBCHKOT
CUCTEMH. A, OTKe, yacTKoBa IH(poBizallis mIaTix-
HOI CHCTEMH HE 3/1aTHa TPUBECTHU JI0 SKICHUX 3MiH Yy
TPOLIOBO-KPEUTHIHN MO THIIL.
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OTxe, TIABOASYM IMiJICYMOK BHILNCHABEICHOMY
aHaJizy, MOKHa JITH HACTYIMHUX BUCHOBKIB:

1. OngHuM 3 HaWBaXIUBIMIMX IATAHb HA TIII
TpHBajoi nupoBizalii MIaTi>KHUX 3aco0iB 3auIIa-
€ThCsl BUHAMJIEHHA OanaHCy MK NMEBHUM CTyIEHEM
KOH(DIIEHIITHOCTI TIpU 3[IHCHEHHI PO3pPaxyHKIB Ta
OJTHOYACHUM 3a0e3IMEUCHHSM JOTPUMaHHS HOPM
IO/I0 TPOTHIIi BIJIMUBAaHHIO KOWITIB Ta (hiHAHCY-
BaHHIO TepopusMy. Tomy, 3ampornoHoBana €Bporneii-
CHKOIO CHCTEMOFO IIEHTPAIbHUX OaHKIB CITIJIBHO 3 €B-
porielicekuM LleHTpanbHUM OaHKOM KOHIIEIITiSl 4acT-
koBoi aHoHiMHOCTI LIBLIB - «Exploring anonymity in
central bank digital currencies» HIIsIXOM 3aCTOCYBaH-
HSl «Bay4yepiB aHOHIMHOCTI» SIBJISIE COOOO0 MO3UTUBHE
3pyLICHHS Y HampsiMy 3a0e3MedeHHsI 3aKOHOABUO
3aKpIIJICHUX «IPaB JIFOJMHU Ha HEAOTOPKAHHICTh
MPUBATHOTO JKUTTS» (Ta MIKHAPOAHWUX CTAaHAAPTIB
3 MPOTHAIl BIIMUBAHHIO KOWITIB Ta (hiHAHCYBAHHIO
TEpOpU3MY. Ae 6 danomy unaoky oOyio 6 dinbuL 0o-
YIIbHUM 6CMAHOBUMU AHOHIMHICb HA 8I0NO0GIOHUIL
posmip niameoicy (bez npus’szku 0o sayuepy abo 3
HUM, SIKWYO YbO2O BUMALAE ABMOMAMUZ0BAHA CUC-
mema) HanpukKiao, Hanpukiao 3a yMosu ma y medic-
ax mux cym, wjo nepeooaueni Peenamenmom (€C)
2015/847 (npo inghopmayiro, wo cynposooicye epo-
wosi nepexasu) ma Hupexmueu (€C) 2015/849 (npo
3ano0ieanHss GUKOPUCTNIAHHIO (DIHAHCOBOI cucmemu
ot yineu 8iOMUsanHs epouteti abo QIHAHCYBAHMS
mepopusmy). OOMexkeHHs1 KOH(DIIEHIIIHHOCTI, TAKUM
YUHOM, 3a0e3reuyBaruMe (QUIBTPAIliI0 TUIATSKIB Ha
BEJIMKI CyMH, aJKe B OLIBIIIOCTI BUITAJIKIB CaMe BOHU
MOKYTh BUKOPHCTOBYBATHCS Y BIIMOBITHHUX HiJISIX.

2. Paxynku B LIBIIb Oyno 6 gorineHO 00Cy-
TOBYBaTH KOHTpOJIbOBaHUMH (3 00Ky LleHTpanbHOTO
0aHKy) (iHAHCOBUMH yCTaHOBaMH («BY3bKHUMH OaH-
Kamu»). Takuil mOXig CTUMYJIIOBATHME KOHKYpPEH-
IiF0 MK TMOCTauaIbHUKaMU IIU(PPOBUX TPOIIICH 1 3a-
XHIIaTIME KOH(IICHIIHHICTE OKPEMHX TpaH3aKI[ii
(BiI AepkaBHHUX OpraHiB), OAHOYACHO CIPUSIOUN Ha-
JISKHOMY IIPaBO3aCTOCYBaHHIO. 3BHYAiiHO, (Di3uuHI
0ocobu Ta cy0’€KTH TOCTIOJapIOBAaHHS MMOBHHHI MaTH
npaBo 30epiraTv KOWITH B NMPHBAaTHUX (iHAHCOBUX
yCTaHOBaX 1 3/IMCHIOBATH ILJIATIXHI omneparii 3 BU-
KOPHCTaHHSM IPHUBAaTHUX (QopM ormatd abo mare-
poBux rpoiueii. [lepexin va LIBIB Oyno 6 mouinsHO
3I1MCHIOBATH MOCTYIOBO, YIOCKOHAIIOIOUN XapaKTe-
PUCTHKH Ta BJIACTUBOCTI JIAHOTO BUJY BAJIIOTH 1, SIK
HACIII0K, 301UIBIIYIOUH MTPUPOHii (HE TPUMYCOBHIA)
nepexij Ha Hei.

3. 3 mMeroro 3a0e3neueHHs TO3UTHBHOTO BILUIUBY
LIBLIb Ha rpoImoBo-KpeIUTHY TONITHKY, HEOOX1THUM
€ TIOBHHU MEPEeXij JI0 1[bOr0 BUJY BatOTH. B npotu-
JISKHOMY BUMAJIKY, iICHYBaHHSI MOMJIMBOCTI ii KOH-
BepTallii B TOTIBKOBI KOIITH MO IIBUJKO BiTHOBH-
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TH aKTyaJbHICTh ocTaHHiX. YacTkoBa mmdposizarris
IJIATKHOT CHCTEMH HE 37IaTHA TIPUBECTH J0 SKICHUX
3MiH y TPOIIOBO-KPEAUTHIN TOMITHIIL.
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This article analyzes the doctrinal approaches to the essence and content of the category of “legal certainty” in the Eu-
ropean and Ukrainian legal systems. Its basic principles and the application procedure at the stages of law-making and law
enforcement are studied. The individual constituent elements of legal certainty are investigated with the aim of achieving
theoretical and practical uniqueness of their content and purpose in legal regulation. Particular attention is paid to the tem-
poral factors that are part of the commented principle and affect the certainty of a legal norm and a court decision in view of
their movement in time. The practice of using legal certainty in national law is analyzed, specific recommendations for the
adaptation of European principles to it are proposed.

Keywords: legal certainty, reverse action of law, promulgation of legal act, stability of law.

BPEMEHHBIE ITPOSIBJIEHMSI ITIPABOBOM OITPEJEJEHHOCTH B YACTHOM EBPOIIEMCKOM ITPABE

Ierp TYWBAH,
KaHJUAAT I0PUAHYECKHUX HAyK, 3aCJIy>KEHHBIN IOpUCT YKPauHBI,
npodeccop [TonraBckoro MHCTUTYTA OU3HECA

B aToii cTarbe ocyniecTBICH aHAN3 JOKTPUHAIBHBIX OIXOA0B K CYIIIHOCTH M COICPYKAHUIO KaTErOPHH IOPUANYECKas
OIPENICNICHHOCThY B €BPOICHCKOM U YKPaWHCKOH cucTeMax npapa. M3ydeHbl OCHOBHBIC €€ IPUHLMUIIBL M MOPSAOK IpHMe-
HEHUs Ha dTalrax MpaBOTBOPYECTBA U NpaBoNpuMeHeHus. McciienoBaHbl OT/ACNIBHBIC COCTABISIONINE HIEMEHTBI IIPaBOBOM
OIIPENIENICHHOCTH € IIEJBI0 JOCTH)KCHUSI TEOPETHUECKON U NMPAKTHYECKOW OIHO3HAYHOCTH X COACPIKaHHUS M Ha3HAYCHHS
B TPaBoBOM peryiupoBannd. Ocoboe BHUMaHUE YIEICHO TEMIIOPAIbHBIX (haKTOpaM, KOTOPhIE BXOIST B COCTaB KOMMEH-
TUPYEMOI'0 MPHHIIMIIA ¥ BIMSIOT HA ONPEIEJICHHOCTh IPABOBOl HOPMBI M Cy/IEOHOrO PEllIeHMs] BBUIY MX JIBUKEHHE BO
BpeMeHH. [Ipoananu3npoBaHa MpakTHKa HCHOIB30BaHUSI TIPABOBOM OIPEAEICHHOCTH B HAIMOHAILHOM MIPABE, TPEIOKEHBI
KOHKpETHBIC PEKOMEHIAIMH [Tl AN TAlUH K HEMY eBPOICHCKHUX TPHHIIUIIOB .

KuroueBble c10Ba: 10puanydecKas OlpeieieHHOCTh, 00paTHOe AeHCTBHE 3aKOHa, 0OHAPOIOBAHHE IPABOBOIO aKTa, CTa-
OMIBFHOCTH TIpaBa.

MANIFESTARI TEMPORARE DE SECURITATE JURIDICA iN DREPTUL EUROPEAN PRIVAT

Acest articol analizeaza abordarile doctrinale privind esenta si continutul categoriei de ,,securitate juridica” in sistemele
juridice europene si ucrainene. Sunt studiate principiile sale de baza si procedura de aplicare in etapele legii si aplicarea legii.
Elementele constitutive individuale ale securitatii juridice sunt cercetate cu scopul de a realiza unicitatea teoretica si practica
a continutului si scopului lor in reglementarea legald. O atentie deosebita se acorda factorilor temporari care fac parte din
principiul comentat si afecteaza certitudinea unei norme legale si a unei decizii judecatoresti avand in vedere miscarea lor
in timp. Practica utilizarii securitatii juridice in dreptul national este analizata, sunt propuse recomandari specifice pentru
adaptarea principiilor europene la aceasta.

Cuvinte-cheie: securitate juridicad, efect invers al legii, promulgarea unui act juridic, stabilitatea dreptului.

tional constitutions and specific laws, but the applica-

Formulation of the problem. One of the main
tion of these categories is required because it provides

principles in the system of general principles

of law is the principle of legal certainty. The require-
ment of certainty is one of the most important pre-
sented by a person to law. Its importance has long
been recognized by European culture [1, p. 38]. Ac-
cording to the generally recognized paradigm, it is
considered an essential element of the rule of law. In
fact, the ideology and components of the rule of law
are not always fixed in international legal acts, na-
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concrete and effective protection of human rights on
the basis of justice. Therefore, a significant role in the
construction and legal consolidation of the real con-
tent of certain principles of the rule of law belongs to
legal science and judicial practice of European and
national law enforcement institutions. This directly
concerns the legal essence of the principle of legal cer-
tainty, the application of which guarantees the clarity
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of the grounds, goals, clarity and unambiguity of the
content of regulatory requirements, especially those
addressed directly to citizens. A person in accordance
with the requirements of this principle, guided by le-
gal acts, should be able to confidently provide for the
legal consequences of his behavior. Legal certainty
is also called to ensure stability of legal relations,
predictability, stability and invariability of court deci-
sions, it is an integral part of the effective protection
of participants in public relations. Thus, the achieve-
ment of legal certainty in the field of lawmaking and
law enforcement leads to the optimal observance and
protection of human rights. At the same time, there is
a risk that, being too regulated, legal certainty may
cause excessive rigidity, and the impossibility of
achieving absolute certainty in drafting laws and ad-
ministering justice will stretch. Consequently, studies
of legal nature continue to be relevant.

Relevance of the topic. The protection of citizens’
rights by judicial means is guaranteed on the basis of
constitutionally determined principles of legal pro-
ceedings, as set forth in Art. 129 of the Basic Law. The
law enforcement body, while administering justice, is
independent and is guided by the rule of law. Despite
the fact that in the new edition of the Basic Law the
mention of legality is removed from the text of this
norm, it is still presumed. This is because it is law that
is the basis of the rule of law in the state, and law is
the main source of the legal system and the law itself.
At the same time, the new version of the Constitution,
responding to the needs of the time, regulated the
temporal characteristics of a fair trial, including in its
basic principles of justice a new one: “on a reasonable
time for a court to consider a case”. Its appearance,
as is commonly believed, is due to the signing by
Ukraine of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms, in art. 6 of
which the person’s right to a fair trial is postulated in
such a way that it includes as an integral part the right
to a reasonable period of consideration of the case. In
our opinion, the causal relationship here is somewhat
different, because Ukraine introduced the Convention
and judicial practice of the European Court of Human
Rights (ECHR) into its national legislation in 2006
by its law. In fact, it has become frankly obvious that
without regulatory changes, despite all good inten-
tions, nothing will change. As dry statistics show, the
number of complaints from citizens of Ukraine relat-
ed to exceeding a reasonable time frame for proceed-
ings in cases considered by the ECHR is growing. At
the same time, as a rule, citizens complain about the
duration of the examination in excess of five, seven,
or even ten years. Consequently, the issue has become
even more relevant.
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The state of the study. In the scientific literature,
quite a lot of attention has been devoted to the issues
of legal justification of the principle of legal certainty
and its constituent elements. The works of such scien-
tists as L. Bogacheva, L. Entin, V. Cairns, V. Opryshko,
A. Klimovich, P. Rabinovich, A. Soloviev, D. Suprun,
L. Timchenko, S. Fedik, S. Pogrebnyak, A.Tatam and
others should be mentioned. However, the works of
these researchers mainly relate to the effectiveness of
engaging in the commented legal principle as a legal
category, which has a threefold nature: law-making,
law-enforcement and interpretation. Meanwhile, the
question of the nature and sources of legal support
and adaptation to the Ukrainian realities of the prin-
ciple of legal certainty is not given enough attention
to scientists. It should also be noted the practical lack
of comprehensive scientific research on the temporal
manifestations of this principle and their effective-
ness in specific enforcement. This work is aimed at
studying this issue, which will allow us to develop a
separate concept regarding the certainty of legal acts
and court decisions in terms of their application and
operation in time.

Statement of the main material. The historical
sources of the phenomenon under consideration re-
late to the Greek concept of legal certainty, which is
associated with the idea of the certainty of the law.
At that time, all the laws were “defined” (that is, pre-
cisely formulated and written down), although no one
was sure of the stability of such a law, which could
lose force as a result of the adoption of a new one.
This concept was further developed in Ancient Rome.
According to her, the law could not be changed un-
predictably and did not depend on the spontaneous
actions of senators or other senior officials. There-
fore, in this case, the law acted for a long time, which
gave it stability, and the population - confidence in the
stability of legal relations, which were regulated by
the relevant law [2, p. 187]. It was in the process of
Ancient Rome that the term “res judicata™ appeared
and was further developed, which is now customary
to designate one of the components of the principle
of legal certainty. “Res judicata” in Roman law is as-
sociated with the adoption of a judicial decision and
its entry into force [3, p. 76; 4. p. 276]. At the present
stage, the “res judicata” is used by the European Court
of Human Rights in the sense of final judgment.

The range of sources of non-codified European
law, which reflect the specifics of relations in the Eu-
ropean Union and differences in the legal traditions
of members of this community, is quite wide. It in-
cludes both legislative acts and the precedents of the
Court of Justice of the EU, as well as international
treaties. But the main thing that all of them are united
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conceptually is the observance in their design and
application of the general principles that are essen-
tially democratic, which stem from the internal na-
ture of the law itself. The doctrine indicates that the
principles of law are the initial ones, defining ideas,
provisions, and attitudes that make up the moral and
organizational basis of the emergence, development,
and functioning of law [5, p. 18]. Such provisions are
customary to include, in particular, the principles of
legal certainty, proportionality, legitimate hopes and
fundamental human rights [6, p. 104].

At the beginning of its application, the principle
of legal certainty in the law enforcement sphere had a
very limited interpretation and was perceived only as
a manifestation of the res judicata rule. This category
in its classical sense meant the inadmissibility of a re-
examination of a case that has already been decided,
and in it a final decision is made. However, in the
future, as a result of practical application and inter-
pretation by various European law enforcement in-
stitutions, the content of this principle has constantly
expanded, covering its new manifestations aimed at
ensuring the stability of the legal regulation of rela-
tions in society. Therefore, now the principle of legal
certainty includes all factors that guarantee a person
the opportunity to foresee the consequences of his
behavior, to have confidence in the stability and im-
mutability of his rights and obligations for the fore-
seeable future.

Uncertainty of a legal norm has negative conse-
quences. In addition to the uncertainty and unpredict-
ability of the behavior of participants in legal rela-
tions, on a practical plane, the principle of certainty
of the legislative process is transformed into a spe-
cific requirement for the respondent state to ensure
an appropriate level of law enforcement. The fact
is that in Ukraine today, often the fulfillment of the
requirements of regulatory legal acts is carried out
inappropriately, and the main reason for this is their
uncertainty. All this causes significant difficulties and
forces entities to seek protection in international judi-
cial bodies, which, as a rule, leads to the responsibil-
ity of Ukraine and reduces the authority of the latter
as such, which cannot ensure the certainty of legal
acts, and then protect their citizens.

The rule of law principle and its constituent ele-
ments form the basis for the formation of the legal
system of the European Union. They are fully consis-
tent the needs of the functioning of the integration le-
gal order, providing its ideological orientation, which
is based on a person as the highest social value, his
social development, fundamental rights and freedoms
[7, p. 54]. Among the principles that are common to
the legal order of several or all Member States, an
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important place is occupied by the principles of le-
gal certainty, legal expectations, proportionality as-
sociated with fundamental human rights and proce-
dural rights [6, p. 104]. Despite the fact that the prin-
ciple of legal certainty is not fixed in the normative
documents regulating the activities of the European
Union, the Court of the EU postulates it as one of the
general principles of European law. For example, in
the Salumi case, the EU Court emphasized that the
effect (consequences) of Community law should be
clear and predictable for those to whom it applies [8],
which reproduces the classic signs of the principle of
legal certainty.

As you know, European law, in addition to the
rules governing social relations, emerging during
the integration processes within the European Com-
munity and the EU law based on them, also includes
the principles and norms of the European system of
human rights protection. Therefore, it seems impor-
tant that the principle of legal certainty is widely ap-
plied in the practice of the European Court of Human
Rights, the precedents of which can be considered
part of European law. At the same time, the Court
certainly emphasizes that the principle of legal cer-
tainty is inherent in the law of the Convention (para-
graph 49 of the ECHR judgment in the Sunday Times
v. The United Kingdom of April 26, 1979, paragraph
58 of the ECHR judgment in the Marx v. Belgium of
13 June 1979 ) Moreover, the principles of law are
not only what is fixed in the law [9, p. 221]. This ap-
proach is very important for the ECHR. In the cases
mentioned above, he emphasizes that the term “estab-
lished by law” provides not only written law, but also
unwritten, that is, stable rules of conduct in society,
taking into account their morality. In particular, in the
case of Steel and others v United Kingdom, the Court
states the following: the Convention requires written
or unwritten law to be sufficiently clear and to allow
a person, if necessary, to foresee, to a certain extent
and in certain circumstances, the consequences of a
specific action. Moreover, the terms “legal” and “in
accordance with the procedure established by law”
have meaning not only in the sense of complying with
national legal norms, but also in the sense that any re-
striction corresponds to a socially significant goal and
is not arbitrary [ 10, p . 91]. Actually, in this definition,
the ECHR fixes the relationship and interdependence
of the principles of legal certainty and proportional-
ity. As you can see, the commented principle has vari-
ous manifestations, which in specific situations can
border or even intersect with others. In particular, it is
one of the defining principles of “good governance”
and “proper administration” (establishing the proce-
dure and its observance), partially coincides with the
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principle of legality (clarity and predictability of the
law, requirements for the “quality” of the law) [11,
p. 62].

It should be noted that the structure of the right to
a fair trial, established in paragraph 1 of Art. 6 of the
1950 Convention is not fully defined elementwise.
This is also recognized by the European Court of Hu-
man Rights. Therefore, it is precisely as a result of
precedent developments and interpretation of the pro-
visions of this norm that the contents of not only the
indicated elements, but also those that are not spelled
out in the article, but that are significant enough to re-
veal the essence of law, are revealed. Therefore, along
with such categories as the publicity of the trial, the
impartiality of the court, guarantees for the consid-
eration of the dispute within a reasonable time, un-
named elements such as legal certainty, equality of
initial opportunities, legitimacy of expectations, and
reasonableness of consideration of the case acquire
the significance of the principles of law. Actually,
since most of the main provisions of the Convention
are formulated in general terms (otherwise their inter-
pretation may be too formal and therefore not effec-
tive), without applying the principles of case law of
the European Union, it would hardly be able to ensure
the effective operation of the Convention. Only the
consistent development of the practice of the Stras-
bourg court makes it possible to eliminate the threat
of an ambiguous understanding of the content of fun-
damental human rights and freedoms and the emer-
gence of “double standards” [12, p. 259].

So, as already mentioned, part of the guarantees
that make up the content of the right to a fair trial
are not mentioned in Art. 6 of the Convention. They
are developed and interpreted case-law of the Court.
Indeed, it is quite difficult, without applying the deci-
sions of the European Court, to unambiguously and
indisputably determine the content of the terms “rea-
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sonable time”, “legal certainty”, “justice”, “indepen-
dence of judges”, “impartiality” and others. It should
be noted that in accordance with Part 1 of Art. 32 of
the Convention, the interpretation of its norms falls
within the exclusive competence of the court [13, Art.
32]. Therefore, the practice of the ECHR, which under
these circumstances is recognized as the basis for an
official international interpretation of the 1950 Con-
vention, is decisive for the formation of a legal rela-
tionship between the legislator of the countries party
to the Convention and the relevant law enforcement
institutions. The doctrine on this subject expressed
a good idea that the Convention is a skeleton, while
case law is flesh, which gives it life [14, p. 153].
According to the case-law of the ECHR, the cer-
tainty of law at the stage of law-making is to ensure
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the possibility of effective implementation by a per-
son their rights and obligations by ascertaining the
legal consequences of their own or counterparty’s
behavior. This implies the need for the legislator to
ensure the irreversibility of a legal norm in time, its
stability, clarity, clarity and unambiguity. The basic
requirements that a good (fair) law must meet, ac-
cording to the apt expression of Francis Bacon, are:
clear meaning; fairness of claims; ease of implemen-
tation; the law should be consistent with the form of
the state and should generate virtue in citizens [15,
p. 207]. As indicated in numerous decisions of the
ECHR in specific cases, including against Ukraine,
court decisions can be used not only in law-making,
but also in law enforcement activities of the state
[16, p. 10-11]. According to the practice of Euro-
pean legal proceedings regarding the fairness of law
enforcement and in accordance with the principle of
legal certainty, the content of judicial lawmaking is
reduced to filling in the gaps in the legislation. This
occurs when a certain rule of law is set out vaguely
and incomprehensibly for the subjects of legal re-
lations, which requires its additional interpretation
when considering the case, or in the absence of an
appropriate norm in resolving disputes, as well as in
the presence of legal conflicts between the rules of
law. In such cases, the principle of priority of these
norms is formulated, which then becomes manda-
tory in judicial practice [17, p. 312].

It is still slowly, uncertainly, but legal certainty is
gradually emerging in the Ukrainian national legal
system. As before, so, in fact, and now, it was mainly
focused on the creation and application of law in the
interests of the state. But recently, changes have nev-
ertheless been taking place, and now the Ukrainian
legal system is a mixed structure of hard and soft law,
where a person, and therefore his rights and freedoms,
begins to take first place [18, p. 401]. The European
principles of the rule of law, fundamental human
rights, fair trial and the like are gradually recognized
and put into practice. Certain attention is also given
to legal certainty in the process of creating and apply-
ing the rule of law. Thus, the Constitutional Court of
Ukraine in Decision dated June 29, 2010 No. 17-rp /
2010 described the legal certainty as an element of the
rule of law: “One of the elements of the rule of law is
the principle of legal certainty, which states that the
restriction of fundamental human and civil rights and
the implementation of these restrictions in practice is
permissible only if the predictability of the applica-
tion of legal norms established by such restrictions is
ensured. That is, the restriction of any right should be
based on criteria that will allow a person to separate
legitimate behavior from illegal behavior, to antici-
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pate the legal consequences of their behavior ”(para-
graph three of subparagraph 3.1 of paragraph 3 of the
reasoning part) [19]. At the same time, the supreme
body of constitutional jurisdiction noted that the legal
certainty is to meet such a situation when restrictions
on the fundamental rights of a person and a citizen
can occur only if the consequences of applying legal
norms are clear and predictable for a person.

This approach is fundamental from the point
of view of observing the rights provided for in the
Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950 and the judicial prac-
tice of the European Court of Human Rights. Sub-
ject to the requirements of the Constitutional Court
of Ukraine, this obliges the state, as an integrated and
integrated entity, to refrain from arbitrary actions,
ensuring strict observance of the principle of public
law. This principle, in particular, contains the require-
ment: “public authorities are obliged to act only in
the manner prescribed by law,” and the boundaries
of the discretionary powers of authorities should be
clearly outlined by the limits of the law, both material
and procedural” [20, p. 69]. An important temporal
element of legal certainty, which should be applied
in the national legal system, is to enable a person to
reasonably foresee the legal consequences of their ac-
tions [21, p. 63]. Therefore, it should be noted that the
State party to the Convention must ensure the indis-
pensable application of the principle of legal certainty
in the implementation of law enforcement activities,
and thus achieve fair trial in the settlement of specific
disputes.

The temporal manifestation of the principle of le-
gal certainty in the practice of the European Court is
personified in the requirements for ensuring the fact
of bringing the content of the law to the attention of
participants in legal relations. It is from this moment
that the scope of the rights and obligations of each
entity gains certainty, which, in turn, will allow them
to plan their actions in accordance with the law, and
therefore provide for their consequences. A similar
approach, ensuring the real application of the require-
ments of the law, consists in the conscious implemen-
tation of it by the persons concerned. It, like in a drop
of water, reproduces a combination of requirements
arising from the principle of legal certainty, both in
terms of the content and procedure for adopting the
law, and in the process of its application [22, p. 367].

Temporal factors of applying the principle of legal
certainty are considered to be one of the main ones.
This is clearly reflected in the report of the Venice
Commission, which states that legal certainty requires
that the rules of law be understandable and accurate
and aimed at ensuring that situations and relation-
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ships are predictable. Therefore, the reverse effect of
a legal act in time does not meet the principle of legal
certainty, at least in criminal law (in accordance with
Article 7 of the ECHR), since persons must know the
consequences of their behavior; but also in civil and
administrative law, as this may affect rights and legiti-
mate interests. Legal certainty requires respect for res
judicata principle - final decisions of national courts
should not questioned. This involves the enforcement
of final court decisions. A system that casts doubt on
final court decisions without convincing grounds in
the public interest and without indication term, does
not comply with the principle of legal certainty [23,
p. 11].

The Court of Justice of the European Union is
also actively applying temporary regulatory levers.
For example, in his decisions on the cases of Racke
v Hauptzollamt Mainz (1979) and Hauptzollamt Lan-
dau (1979), he repeatedly emphasized the importance
of the principles of legal certainty and legal expecta-
tions. It was pointed out that “the principle of legal
certainty is intended to prevent the entry into force of
the provisions of Community legislation before they
are published, and this possibility is exceptional when
this is due to the objectives of the relevant legislation
and if the legitimate expectations of those to whom it
applies are duly ensured ”’[24, p. 146].

The European Court of Human Rights in its deci-
sions, using the principle of legal certainty, also sepa-
rately focuses on its temporal components. So, in the
case of “Alexander Volkov v. Ukraine” dated January
9, 2013, statement No. 21722/11 a violation of the
principle of legal certainty was found by the Europe-
an Court of Human Rights. Considering the absence
in Ukraine’s legislation on the statute of limitations
for holding a judge liable for violation of the oath,
in the context of observing the requirements of the
“quality of the law” when verifying the justification
for interference with the rights guaranteed by Article
8 of the Convention. At the same time, the ECHR,
in particular, stated the following: “As regards this
case, there is no evidence that during the examina-
tion of the applicant's case there were any guidelines
and practices that established a consistent and restric-
tive interpretation of the concept of “violation of the
oath”. The court also considers that the necessary
procedural guarantees that could prevent the arbitrary
application of the relevant substantive legislation
were not introduced. In particular, the national legis-
lation did not provide for any time limits for initiat-
ing and conducting proceedings against a judge for
“violation of the oath”. The absence of any statute of
limitations was contrary to the rules of Article 6 of
the Convention and gave the disciplinary authorities
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complete freedom of action, which violated the prin-
ciple of legal certainty” [25, para. 180, 181].

In the temporal dimension, the principle of legal
certainty has the meaning that it forms the require-
ments for the duration of a legal norm. Each act, in
order for its action to begin, must be made publicly
public. This means that the state, formulating the
rules of conduct for participants in legal relations,
while demanding knowledge and implementation
of legal acts from them, must ensure their accessi-
bility, bring to the attention of the subjects they con-
cern. The law should be adequately accessible, the
citizen should have the opportunity to be guided by
the circumstances in what legal norms apply to this
case [26, p. 49]. In Ukraine, it would seem that there
should be no misunderstanding about this. The Basic
Law states that laws and other normative legal acts
that determine the rights and obligations of citizens
that are not brought to the attention of the population
in the manner prescribed by law are invalid, and that
the law comes into force ten days from the date of its
official publication unless otherwise provided by the
law itself, but not earlier than the day of its publica-
tion (Articles 57, 94 of the Constitution of Ukraine).
The procedure for promulgation of normative acts,
and therefore the term for their entry into force, is
established by the Decree of the President of Ukraine
of June 10, 1997 “On the Procedure for Officially
Promulgation of Normative Legal Acts and Their
Entry into Force”. By the Decree of the President of
Ukraine of December 13, 1996 “On the publication of
acts of legislation of Ukraine, the order in which the
legal acts come into force is defined in the newsletter
“Official Gazette of Ukraine”. In Art. 59 of the Law
of Ukraine on Local Self-Government, it is also indi-
cated that acts of local government bodies and offi-
cials of a regulatory nature enter into force on the day
of their official publication, unless a later deadline for
the introduction of these acts is set by the body or of-
ficial. However, practice shows that Ukrainian courts
practically do not verify the legal force of acts, first of
all, issued by local authorities, to which the parties to
the process refer to justify their claims, thus allowing
violations of the principle of legal certainty.

From the foregoing, we can draw conclusions.
The category of “legal certainty” is an independent
fundamental principle of European law. In Ukraine,
it is necessary to take a number of measures in order
to introduce the legal framework provided for by this
principle into the national legal system, taking into
account the specifics of their application to legal rela-
tions in specific branches of law. For this, it is neces-
sary to ensure the practice of equal application of the
law, which is necessary for the proper protection of
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human rights and freedoms. This will ensure the legal
security of the individual, who will be able to plan
their activities and rely on the fact that in the exer-
cise of their rights and legitimate interests, state bod-
ies and courts will act predictably, in accordance with
the established procedure, without going beyond dis-
cretionary powers and preventing arbitrariness. In the
temporal aspect, it is necessary to create a situation
where the application of inactive (not promulgated)
legal acts of any level and their application in reverse
order in time will become unacceptable.
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CORPORATE GOVERNANCE SYSTEMS: COMPARATIVE ASPECT

Oleksandr KOVALYSHYN
PhD in Law, Researcher of Scientific-research Institute of Academician F.H. Burchak Scientific Research
Institute of Private Law and Entrepreneurship of the National Academy of Sciences of Ukraine

The models of corporate governance system are analyzed in the article. Particular attention is paid to the corporate gov-
ernance system of the USA, Germany in the aspect of the proposed changes to the company law of Ukraine. The place of
the supervisory board in the Ukrainian corporate governance system is clarified.

The author analyzes the advantages and disadvantages of a one-tier corporate governance system and concludes that
the introduction of a one-tier corporate governance system will facilitate management flexibility and is in demand among
foreign investors (primarily from the states of the Anglo-American law system). At the same time its implementation entails
risks of oversight activities of management of the company. Therefore, the introduction of a one-tier system of governance
in the corporate law of Ukraine requires further detailed scientific research.

Keywords: legal transplant, corporate governance, one-tier system, two-tier system, executive directors, non-executive
directors

CUCTEMM KOPIIOPATUBHOI'O YIIPABJIIHHS: HIOPIBHAJIbHO-IIPABOBUI ACIIEKT

Ounexcanap KOBAJIMIINH,
KaHIHIAT IOPUINIHUX HayK, HAYKOBUH CIIIBPOOITHUK [HCTUTYTY MPUBATHOTO IpaBa i MiANPHEMHHUINTBA iMeHi akageMika .
I". Bypuaka HanionanbHoi akajemMii mpaBoBUX HayK YKpaiHu

B crarTi aHamizyr0ThCS MOJIEINi CUCTEM KOPIIOPaTUBHOTO yrpasiiHHsA. Oco0inBa yBara NpHIUISETCS CUCTEMI KOPIIO-
parusHoro yrpasminas CIIIA, HiMequnHu B acrekTi MPONOHOBAaHMX 3MiH JI0 aKIIOHEPHOTO MpaBa YKpaiHu. 3’sCOBY€eThCs
MiCIle HaIIA0BOI Paax B CHCTEMI KOPIIOPATUBHOTO YIPABIiHHSA YKpaiHH.

ABTOp aHaji3ye mepeBary Ta HeJOJMIKA OTHOPIBHEBOI CHCTEMH KOPIIOPATHBHOTO YIIPABIIHHSA Ta pOOUTH BHCHOBOK, IO
3anpoBaKEHHS! OJIHOPIBHEBOI CUCTEMH YIPABIIIHHS CIPUSITHME THYYKOCTI YIIPABJIiHHS Ta 3aTpe0yBaHe cepe]] 3aKOpAOHHUX
iHBecTOpiB (TIepil 3a Bce 3 KpaiH aHIIO-aMEPUKAHChKOT CUCTEMH IIpaBa), ane 11 (yHKI[IOHYBaHHS [OB’s3aHE 3 PU3UKAMHU
CTOCOBHO HAIVIsy 32 JSUTBHICTIO MEHEDKMEHTY TOBapHCTBa. TOMY BIPOBA/KEHHS OJHOPIBHEBOI CUCTEMH YIPABIIIHHS B
YMOBaxX KOPIIOPaTHBHOTO MpaBa YKpaiHu nmorpedye MoJaabIlInX JIeTaIbHUX HAYKOBUX JTOCII/KEHb.

Knrwouosi cnosa: npasose 3anozuuenns, Kopnopamuene ynpasiintsa, 0OHOpieHesa cucmemd, 080pisHeea cucmemd, 6u-
KOHABYI OUpeKmopu, HeGUKOHABY] OUPEKMOpU.

SISTEME DE GUVERNANTA CORPORATIVA: ASPECT JURIDIC COMPARATIV

Articolul analizeazd modelele sistemelor de guvernantd corporativa. O atentie deosebitd se acorda sistemului de
guvernantd corporativa din SUA, Germania, sub aspectul modificarilor propuse in legea actionarilor din Ucraina. Locul
consiliului de supraveghere in sistemul de guvernanta corporativa din Ucraina este clarificat.

Autorul analizeaza avantajele si dezavantajele unui sistem de guvernare corporatistd unic si conchide ca introducerea
unui sistem de management unic va facilita flexibilitatea de gestionare si este la cerere in randul investitorilor straini (in pri-
mul rand din tarile sistemului de drept anglo-american), dar functionarea acestuia implica riscuri de supraveghere. activitati
de conducere a companiei. Prin urmare, introducerea unui sistem unic de guvernanta in dreptul corporativ al Ucrainei nece-
sitd cercetari stiintifice detaliate.

Cuvinte-cheie: imprumuturi legale, guvernantda corporativa, sistem unic, sistem pe doud niveluri, directori executivi,
directori neexecutivi.

ormulation of the problem. The Verkhovna
Rada of Ukraine has registered the Draft Law
No. 2493 of 25.11.2019 [1] (hereinafter - the Draft)

erning bodies of two types - one-tier board system
and two-tier board system - by giving companies the
right to choose a specific model of corporate gover-

on amendments to the legal regulation of corporate
governance relations in Ukraine. In fact, a new ver-
sion of the Law of Ukraine “On Joint Stock Compa-
nies” has been proposed for consideration.

The bill proposes to allow the creation of gov-
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nance and to introduce a proportional approach to
corporate governance, which takes into account the
size of the company, its social importance, type of
business model, etc. [2].

The introduction of a two-member governance
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structure is a corporate legal borrowing from the
Anglo-American legal system still unknown to the
corporate law system of Ukraine. That is why it
needs special attention given that such a bill pro-
poses to amend the basics of corporate governance
in Ukraine.

The introduction of a two-member governance
structure is a legal transplant from the Anglo-Ameri-
can legal system and was unknown for the corporate
governance system of Ukraine. That is why it needs
special attention taking into account that such a bill
proposes to change the grounds of corporate gover-
nance in Ukraine.

Analysis of recent research and publications.
The problems of corporate governance have been
the subject of research by a number of Ukrainian
scientists, among which it is worth to mention
A.A. Belyanevich, V.A. Vasilyeva, O.R. Kibenko,
L.V. Lukach, A.V. Magkyy, 1.V. Spasybo-Fateyeva,
V.Scherbyna and others. But in the context of the
proposed changes, it is worth analyzing the issues of
corporate governance in a comparative way, taking
into account the experience of foreign countries.

The aim of the article is to make a comparative
analysis of world corporate governance systems in
respect to the proposals for introducing a one-tier
system of corporate governance in Ukraine.

Presenting the research. It is traditional a di-
vision of the corporate governance systems into
Anglo-American (one-tier) and German (two-tier).
Meanwhile, more detailed differentiation of corpo-
rate governance systems is also found in the legal lit-
erature. In particular, there are four groups of corpo-
rate governance systems among european countries.
The countries of the first group are characterized by
a two-tier (German) model of construction of com-
pany’s bodies: general meeting, executive and su-
pervisory bodies (Germany, Austria, Denmark). The
countries of the second group have enshrined in the
legislation a one-tier (British) model that envisages
functioning in the company of a unitary governing
body - the board of directors (Great Britain, Ire-
land, Belgium, Italy, Spain, Greece). An alternative
model that enables companies to form a supervisory
body in a company is enshrined in the legislation of
France, Finland and Portugal [3, p. 143]. In France,
shareholders have the opportunity to choose between
one- or two-tier systems [4, p. 16]. A mixed model
is introduced in the Netherlands and Sweden. It se-
cures the unitary model but provides for the man-
datory formation of a supervisory authority under
certain conditions, [5, p. 72; 6, p.248-249].

Typical of the American model is that the board
of directors performs the both functions of manage-
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ment and supervision at the same time [7, p. 175].
Officials, usually headed by the president, are as-
signed to perform the current tasks. Thus, it is called
as a monistic structure [8, p. 13] of the governing
bodies in an US corporation [9, p. 251].

The American governance model is not with-
out its disadvantages. The combination of supervi-
sory and management functions at one time led to
the bankruptey of the Enron concern (in 2001) and
several other companies in the US. Due to the com-
bination of management and supervisory functions
within one body, the management of the companies
resorted to systematic abuse. These events led to a
wide-ranging discussion of board of directors func-
tions and the limitation of its impact in the context
of a company supervision function. The result was
the adoption of the Sarbanes-Oxley Act, which re-
quired the US companies to form an independent au-
dit committee outside the board of directors, which
was in fact the only governing and supervisory body
until that time.

The German AG corporate governance system
includes such bodies as the board of directors (Vor-
stand) and the supervisory board (Aufsichtsrat). In
Germany, the members of the supervisory board are
also elected by the general meeting (§ 101 I 1 AktG).
The members of the board of directors are elected by
the supervisory board (§ 84 I 1 AktG). But a peculiar-
ity of German shareholder law is a clear division of
responsibilities between the supervisory board and
the board of directors, which distinguishes German
AG from American JSC. Managing of current affairs
and supervising should not intersect. A member of
the supervisory board may not simultaneously be a
member of the board of directors (§ 105 AktG), and
the latter’s powers cannot be delegated to the su-
pervisory board (§ 111 IV 1 AktG). Thus, the board
of directors and the supervisory board are separated
both in terms of their staff (§ 105 AktG) and in terms
of their authority (§ 111 IV 1 AktG). Regarding the
structure of governing bodies, it is a three-bodies
structure of corporate governance [8, p. 14].

Eastern European countries have opted for one
of the two systems mentioned above. For example,
polish corporate governance system is in fact a “du-
plicate” of the German two-tier corporate gover-
nance structure [10, p. 422]. It should be noted that
at the stage of drafting of the Polish Commercial
Code there was a discussion about the introduction
of an alternative: a two-tier or one-tier structure of
company management. But in view of the growing
demands in the European Economic Community
for the principle of codetermination (participation
of employees in corporate governance), it was con-
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cluded that the “erosion” of the supervisory function
would complicate employees’ access to manage-
ment. Therefore, the idea of borrowing the Anglo-
American model was rejected [10, p. 428].

Corporate law of the Russian Federation was
formed largely under the influence of the Anglo-
American model of corporate governance. In ac-
cordance with Part 1 of Art. 64 of the Law of the
Russian Federation “On Joint Stock Companies”
the board of directors (supervisory board) of the
company carries out the general management of the
company’s activities, except for resolving the is-
sues referred by this Law to the competence of the
general meeting of shareholders. That means, that a
single body carries out both supervision and man-
agement of the most important spheres of activity
of the company, and the definition refers to “general
management” and does not mention supervision, al-
though from the analysis of the following provisions
follows its function.

From the very beginning, a two-tier structure of
corporate governance was introduced in Ukraine: the
executive body of the company and the supervisory
board. Sometimes it is referred to as a three-member
body system with consideration of the highest gov-
erning body (general meeting, supervisory board and
executive body). The possibility of forming an audit
committee was introduced, which does not belong to
governing bodies, but performs the functions of au-
dit, audit of financial and economic documentation.

In accordance with Part 1 of Art. 46 of the first
wording of the Law of Ukraine “On Business Asso-
ciations” (currently not effective concerning the joint
stock company) a supervisory board may be estab-
lished in the joint stock company, which oversees
the activities of its executive body. Formation of a
supervisory board was optional, which quite rightly
aroused comments among scientists. [.V.Spasybo-
Fateyeva notes some uncertainty and half-heartedness
in the perception of american and continental corpo-
rate governance models, which is reflected in the fact
that many issues of companies’ business activities are
concentrated in the hands of executive bodies with
insufficient control by supervisory boards or their ab-
sence in many companies [11, c. 78].

Thus, at the initial stage of the development of
Ukrainian corporate law, the supervisory board was
entrusted exclusively with the function of controlling
the activity of the executive body, a function that is
inherent in the continental system of corporate law.
This is explained by the fact that the German model
of company law has been significantly influenced by
the system of companies, which is the basis of the
Law of Ukraine “On Business Associations”.
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At the same time, a number of changes have taken
place in the structure of organs in the corporate gov-
ernance system in recent years. With the adoption of
the Law of Ukraine “On Joint Stock Companies” the
functions of the Supervisory Board have changed.
According to Part 1 of Art. 51 of the Law of Ukraine
“On Joint Stock Companies” the Supervisory Board
of the Joint Stock Company is a collegial body that
protects the rights of shareholders of the company
and within the competence defined by the articles
of association and the Law, manages the joint stock
company, as well as controls and regulates the ac-
tivities of the executive body. That is, along with the
main function of controlling the activity of the exec-
utive body of the company, the supervisory board is
also authorized to manage the joint stock company.
The Supervisory Board has obtained even the right
to assume the functions of the executive body. Thus,
there is no clear division of functional responsibili-
ties between the executive and the supervisory body,
which is inherent in the american corporate gover-
nance model.

In accordance with the Draft Law No. 2493 [1]
it is proposed that the structure of corporate gover-
nance in a joint-stock company shall be one-tier and
two-tier (Article 4 of the Draft ). It is proposed that
with a one - tier structure the joint - stock company
governing bodies are the general meeting and the
board of directors with the combination of functions
of control and management over the activities of the
company in a single collegiate body - the board of
directors.

However, the Draft proposes to leave the pos-
sibility of establishing a two-tier corporate gover-
nance structure with a clear division of functions
from direct management of the current (operational)
activities of a joint-stock company, for which the
executive body is responsible, as well as the control
function exercised by the Supervisory Board (Ar-
ticle 4 of the Project).

Of course, the introduction of a one-tier manage-
ment system has several advantages:

First, a one-tier management system promotes
speed and flexibility in decision-making by the com-
pany’s executive body, as both executive and non-
executive directors interact within the same body.
The decision for its final adoption is considered by
a single body. In this case, sometimes the lengthy
decision-making process of the executive body is
avoided.

Second, non-executive directors are better in-
formed about the activities of the company and,
therefore, are more prudent in exercising supervi-
sory functions. It is believed that under such a man-
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agement system, non-executive directors are better
aware of the responsibility for the supervision role
in a company.

Third, it is expected that the introduction of a one-
tier system of governance will facilitate the inflow
of foreign investment into the economy of Ukraine
from those countries for which the one-tier corpo-
rate governance system is traditional. The similarity
of the principles of company management is gener-
ally regarded by investors as an additional factor in
favor of investing in a country’s economy.

Meanwhile, the introduction of a one-tier man-
agement system entails certain risks.

First, the existence of non-executive directors
within a single body means for them a risk of the
same responsibility as that of executive directors.
Therefore, the introduction of an appropriate man-
agement system can have the opposite effect when
non-executive directors, instead of supervision,
actually “cover” the activities of the management
body in order to avoid the risk of joint and several
liability (in particular, in the event of abuse or other
fraudulent actions, in the event of bankruptcy of the
company, etc.).

Second, the functioning of non-executive and ex-
ecutive directors within a single body - the board of
directors - threatens to some extent the “indepen-
dence” and objectivity of decision-making by non-
executive directors relative to executive directors
(for example, in the case of abuse by the latter).

Statistics show that in the countries where both
two-tier and one-tier corporate governance systems
have been introduced, registration of companies with
a single governing body has not gained popularity.
In particular, in Denmark, among the hundreds of
thousands of registered legal entities, only 409 com-
panies (LLC - 354, JSC - 49, SE - 6) operate with a
one-tier corporate governance system. It should be
noted that the one-tier system was implemented in
31 of the 140 JSCs listed on the stock exchange [12].
In Germany, the possibility of forming companies
with a one-tier system of governance emerged with
the adoption of the EU Regulation on the Societas
Europaea (SE). As of July 1, 2019, only 36% of Eu-
ropean joint-stock companies operate with a one-
tier governance system, with the remaining 64%
implementing a two-tier management system [13].
Therefore, it seems that a one-tier system of gover-
nance has not become widespread in the continental
Europe.

Draft Law No. 2493 proposes to impose restric-
tions: “A one-tier management structure may not
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be introduced in joint stock companies that are en-
terprises of public interest” (Part 5, Article 4 of the
Project).

Such entities include securities issuers whose
securities are admitted to trading on the stock ex-
changes or which are publicly offered securities,
banks, insurers, non-governmental pension funds,
other financial institutions (except for other finan-
cial institutions and non-governmental pension
funds belonging to micro-enterprises and small en-
terprises) and enterprises that according to this Law
belong to large enterprises (Article 1 of the Law of
Ukraine “On Accounting and Financial Reporting in
Ukraine”).

This careful approach of the authors of the Draft
seems to be welcomed. It is proposed to introduce a
one-tier system for small and medium-sized enter-
prises, which is especially important at the stage of
testing the model in conditions where the model was
not previously known to the national law.

Conclusions. Introduction of a one-tier manage-
ment system will promote management flexibility
and is in demand among foreign investors (primarily
from the countries of the Anglo-American system of
law), but its operation is fraught with risks related
to the oversight of the management of the company.
Therefore, the introduction of a one-tier system of
governance in the corporate law of Ukraine requires
further detailed scientific research.

Erosion of the clear division of functions of su-
pervision and management over the activities of the
company threatens the interests and protection of
the rights of minority shareholders and carries risks
for the joint-stock company as a whole.
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Drept administrativ

VIK 342.9

®YHKIII CYIOBOI I'lJIKA BJIAJIA, AIMIHICTPATUBHUX
CYIIB TA AIMIHICTPATUBHOI'O ITPOLECY (ITIOPIBHSAJIBHA
XAPAKTEPUCTHUKA)

Heaa I'YTh
KaHJUIaT IOPUANIHUX HAyK, TOICHT Kadeapu KOHCTHTYIIIHOTO ITpaBa
KuiBcpkoro HarionansHOTO YHIBepcuTeTy iMeHi Tapaca IlleBuenka

VY crarTi po3kpuTa crenndika BUKOPUCTAHHS B IOPHMYHIN HAYI[l TEPMiHIB «(QYHKIIIT CYJOBOT T'JIKK BIa», «PyHKIIT
aJIMIHICTPAaTHBHUX CYIIB» Ta «(yHKLIT aIMIHICTPATHBHOIO IMPOLIECY», & TAKOX NMPOBOANUTHCS MOPIBHSUIbHA XapaKTepHUC-
THKA 3MICTY IIUX MOHATh. 3a3HAYAETHCS, 10 B HAYKOBIH JIiTEpaTypi Jy’Ke 4acTo IIi MOHATTSI OTOTOXKHIOIOTHCS, 1110 BILINBAE
Ha PEe3yNbTaTH HAyKOBHX JIOCHI/PKEHb Ta CIIOTBOPIOE CIIPHUHHATTS MPaBOBOi AidCHOCTI. PYHKIIT afMIHICTPAaTHBHHUX CY/IiB
XapaKTepU3YIOTh MIJTbOBY CIPSMOBAHICTh AIsTFHOCTI MiCIIEBUX 3arajbHUX CYIiB, OKPY)KHHUX, alleIAIHHIX aMiHICTpaTHB-
HUX cyaiB Ta BepxoBroro Cyny 3 aaMiHiCTpaTHBHHX ciipaB. @YHKIIIT 5K aJMIHICTPaTUBHOTO MIPOIIECY PO3KPUBAIOTH ITITHOBE
npu3HaYeHHs Takoi (OpPMHU JISUTBHOCTI aJMIHICTPATUBHUX CYIIB K aJMiHICTpaTHBHUI nporiec. Came TOMy KiJIbKICTh Ta
HaliMeHyBaHHs (QYHKILIH, sIKI peaizyloTh aJMIHICTPaTUBHI CyId Ta aJMIHICTPaTUBHUI MPOLEC, CYTTEBO PI3HATHCS MIXK
coboto.

Knrouosi cnoea: aominicmpamusnuil npoyec, yHKYis 1k kKame2opis aOMIHICIMpamueHo2o npaed, yuxyii adminicmpa-
MUueHUX cyoie, (pyHKYii aMiHicmpamueHo2o npoyecy.

ADMINISTRATIVE COURTS FUNCTIONS AND ADMINISTRATIVE PROCESS FUNCTIONS
(COMPARATIVE CHARACTERISTICS)

Nelia HUT,
Candidate of Law Sciences, Associate Professor of the Department of Constitutional Law of Taras Shevchenko National
University of Kyiv

The article describes the specificity of the use of the terms «functions of the judiciary», «functions of administrative
courts» and «functions of administrative process» in legal science, as well as comparative characterization of the content
of these concepts. It is noted that in the scientific literature, these concepts are often identified, which affects the results of
scientific research and distorts the perception of legal reality. The functions of the administrative courts characterize the
purposeful activity of the local general courts, district, appellate administrative courts and the Supreme Administrative
Court. The functions of the administrative process reveal the purpose of such a form of activity of administrative courts as
the administrative process. That is why the number and naming of the functions performed by the administrative courts and
the administrative process differ significantly.

Keywords: administrative process, function as a category of administrative law, functions of administrative courts,
functions of administrative process.

FUNCTIILE SISTEMULUI JUDICIAR, ALE INSTANTELOR ADMINISTRATIVE SI ALE PROCESULUI
ADMINISTRATIV (CARACTERISTICA COMPARATIVA)

Articolul descrie specificul utilizarii termenilor ,,functii ale sucursalei judiciare”, ,,functii ale instantelor administrative”
si ,,functii ale procesului administrativ”’ in stiinta juridicd, precum si caracterizarea comparativa a continutului acestor con-
cepte. Se observa ca n literatura stiintificd, aceste concepte sunt adesea identificate, ceea ce afecteaza rezultatele cercetarilor
stiintifice si denatureaza perceptia realitatii juridice. Functiile instantelor administrative caracterizeaza activitatea cu scop
a instantelor generale locale, a districtelor, a instantelor administrative de apel si a Curtii administrative supreme. Functiile
procesului administrativ dezvaluie scopul unei astfel de forme de activitate ale instantelor administrative precum procesul
administrativ. De aceea, numarul si denumirea functiilor indeplinite de instantele administrative si procesul administrativ
difera semnificativ.

Cuvinte-cheie: proces administrativ, functioneazd ca o categorie de drept administrativ, functii ale instantelor adminis-
trative, functii ale procesului administrativ.
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HOCTaHOBKa npodjaemu. B Teopii nepxxaBu
Ta TpaBa, KOHCTHUTYIIIHOMY 1 aaMiHicTpa-
TUBHOMY IIpaBi MPOIMOHYETHCS BEIHUKA KIJIBKICTh y-
MOK Im0om0 (YHKITIH CydOBOi BIamu, QYHKIIH cymy
SK eIEMEHTY CUCTEMH CY/IOBO{ TiJIKU B, a TAKOXK
CTOCOBHO (DYHKIIIH IOPUANIHOTO TPOIIECY, OTHUM i3
BHIIB SKOTO € aaMiHICTpaTHMBHHUM mporec. Maibke
BC1 HAYKOBIII CXOISATHCS B OIHOMY — IMPABOCYIIS €
(hyHKIi€I0 CyA0BOT TIJIKK BJIaJH, a TAKOXK OIHIEIO 13
OCHOBHUX (pyHKIIi# cymiB. CTOCOBHO X IHIINX (PyHK-
il CyIOBOI TIJIKW BIAAHW Ta CYIIB 3aBXKIH TOUATHCS
JUCKYCIi Ta MPOMOHYIOThCS cynepew i gymku. Lle
HETaTHBHO MTO3HAYAETHCS HA TOCITIHKEHHIX (QYHKITIH
IOPUAMYHOTO TIpoliecy Ta Oe3mocepenHbo (yHKIINH
aJMiHICTpaTMBHOTO Tporecy. B omHumx Bumaakax
Bi/IOyBa€eThCS TIOBHE OTOTOXKHEHHS (DYHKIIN CYI0BOI
TIIKY BIaH, Cy/iB Ta IOPUIUIHOTO TIPOIIECY, a B iH-
IIUX — HABOMATHCS apTyYMEHTH IIOIO0 HEOOXiTHOCTI
po3MexxyBaHHA (PYHKITIH, SIKI peatizye CyJoBa TiiKa
BIIaIY B IJIOMY, Ta (PyHKIIH, SKi peanizye oKpeMuit
Cy/l UM IOPUAMYHUMN ITPOLEC.

3aranpHi TiAXOAW 0 BU3HAYCHHS (QYHKITIH Cym0-
BOI TUTKH BN, CYAiB, IOPUIMIHOTO TIPOIIECY Ta all-
MIHICTPaTUBHOTO MPOIECY PO3KPUBAIOTHCS Yy MPAIISIX
B. b. Aep’saoBa, B. M. bersenko, O. I1. butsika, A.
C. Bacumnnena, T. O. Komomoenp, O. B. Ky3smenko, B.
O. Jlazapesoi, O. M. Muxonenko, E. M. Mypan’sH,
I. JI. Ilerpyxina, 1O. B. IIupoxxkosoi, C. A. lleiide-
pa, B. O. fI6nokoBa Ta iHmuX BUeHUX. PazoMm 3 TumM,
€/IMHA TOYKa 30py Ha KpuTepii kmacudikarii, a TaKox
CHiBBITHOIIEHHS (QYHKIIA aJMiIHICTPATUBHUX CYIIiB
Ta aIMiHICTPATUBHOTO MPOIIECY, BIZICYTHS B IOPUINY-
Hil JTiTepaTypi.

VY 3B’S3KY 3 ITUM, BaXJTHBUM OQqUTKLCS aHATI3 ITy-
MOK HAayKOBIIIB, SIKI pO3MIANAIOTh (YHKII CyI0BOi
TUIKA BIAAH, CYHiB Ta FOPUIUIHOTO IPOIECY, 0CO-
OJMBO B KOHTEKCTI BU3HAYCHHSI (PYHKITIH aqMiHicTpa-
TUBHOTO Tporiecy. OTxe, MOPiBHAJIbHA XapaKTeprC-
TiKa (DYHKIIH aJMiHICTpaTUBHUX CYIIB Ta aiMiHi-
CTPaTHUBHOTO TpoIiecy Oy/e KOPUCHOIO I PO3BUTKY
ysSIBIIEHb TIPO (YHKIIIT aqMiHICTPaTHBHOTO TIPOIIECY B
Teopii aMiHICTPaTUBHOTO MIPaBa.

@yukyii cy0060i 2inKku 61a0u 8 HAYKOSill imepa-
mypi.

Busnauenns cucremu (yHKIIH aaMiHICTpaTHB-
HOTO TIPOIIeCy HEe MOXIJIHMBE 0e3 aHali3y Ta Xapak-
TEepUCTUKN (DYHKIIH aaMiHICTPaTUBHOTO Cymy, a ix
MOPIBHAJIbHA XapaKTEPUCTHKA JACTh MOXKIIUBICTh BH-
3HAYUTHUCH 13 chepamMy BUKOPUCTAHHS X KaTeropin
aIMiHICTPaTUBHOTO TIPaBa i MPOIIECY.

Sk mpaBuiO0, B IOPUIWYHIN JiTEpaTypi KOXKCH
BYCHHUU TIPOTIOHYE CBOE OaueHHsS (YHKIIIH, IO BH-
KOHy€ cynoBa Biaga. Hampuknan, B. O. Jlazapesa B
OJHIN 13 CBOIX Mpamb CTBEPPKYE, MO (YHKIA Cy-
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JOBOi BIaAW — II€ 3aXUCT mpas moaunu [1, c. 32].
AJle 3 TaKuM IIIXOI0M BaXKO IOrogutuchk. Cucre-
Ma aaMiHICTPaTHBHO-IOPUCIUKIIIMHUX OpTaHiB, sKi
BIIPaBi TIPUTATYBATW MOPYUIHWKIB 1O aJMiHiCTpa-
THBHOI BIJITOBITAILHOCTI, CKIAAA€ThCS HE TUILKU 3
CYJliB, a 1 3 YMCEIbHUX OPTaHiB BUKOHABYOI BIIAH Ta
OpraHiB MICLIEBOIO CAMOBpsAyBaHHs. Bci BOHHM Tex
peanizyroTh (PYHKIIIO 3aXUCTY MpaB JHOIUHU. Tomy
OYEBHHUM € BHCHOBOK, IO (DYHKIisI 3aXUCTy MpaB
JIOIMHU TIPUTaMaHHa HE TUIBKM CYJIOBIM TUII Bia-
JI¥, BOHA MOYKE Peajli30ByBaTHCh 1 iHIIMMHU OpraHaMH
JICp’KaBU Ta MICIICBOTO CaMOBPsyBaHHs. Y 1HIIIN
npati, sika Oyna HanucaHa mi3Hime, B. O. Jlazapesa
CTBEPIIKYE: «... €AMHOI0 (DYHKIIIEIO CY/IOBOI BJIaJU €
BUPIIICHHS COIiaJIbHO-TIPABOBUX KOH(MIIIKTIB, 3aXUCT
1 BiTHOBJIEHHS TOpyIIeHUX mpaBy» [2, c.16]. Tooro,
JTYMKH BUCHOI KapJHHAJIbHO 3MIHMIIMCS, aJKe BOHA
CYTTEBO PO3LIMPHIIA 3MICT TOOBHOT (QYHKIIT CyTO0BOT
Biagu. Pasom 3 THM, KOkHa (YHKIIisI Ma€ CBOIO IIi-
JBOBY CHPSIMOBAHICTh, @ TOMY BBaxkaemo, 1o B. O.
JlazapeBa BUIIISIE HE OJTHY, @ TPU CaMOCTiiHI QyHKIIIT
CyZIOBOI BJIaj: 1) BHUPINICHHS COIiaJIbHO-IPABOBUX
KOH(QUTIKTIB; 2) 3aXHCT TpaB; 3) BiHOBICHHS MOPY-
LICHUX TIpPaB.

C. A. Uleiidep i B. O. S1610K0B 0OIpyHTOBYIOTH
HEOOXITHICTh BHJIIJICHHS JBOX BHIIB (DYHKIIH Cy-
JoBOT Biaau: 1) 371fCHEHHS MPaBOCY/S; 2) OpHUC-
TUKIiHUE koHTpons [3, c. 198]. L. JI. Iletpyxin
TEX HAIoJIsITae, o CyJ0Ba Bllajia peaii3ye 1Ba BHIHU
(GyHKIIH — BHpINIEHHS COIaJbHO-TIPABOBUX KOH-
(IiKTIB 1 BCTAHOBJIEHHS IOPUAMYHHUX (AKTIB MIJIs-
XOM 3[ifiCHEHHsS MpaBocyias B (opmax Cyao4HH-
cTBa (IIMBUIBHOTO, KPUMIiHAJIBHOTO 1 1H.) [4, c. 86].
Binbmr posropuyTy knacudikamito QyHKIiH cyqoBoi
Biaau 3anporonyBas B. O. ITonemtomko. Bin mpo-
MOHY€ BUAUTITH: 1) MpaBoCyist; 2) KOHCTUTYIIMHUI
KOHTPOJIb; 3) KOHTpONBHY (YyHKIIO; 4) NO3BUIbHY
¢GyHKIiO0; 5) opraHizamiiiny QyHKIit0; 6) KaapoBy
¢yHK1it0; 7) iHPOPMAIIHHO-CTAaTUCTUYHY (DYHKIIIIO;
8) pos’sicHOBaIbHY (DYHKIII0; 9) QYHKIIIIO 3BEpHEH-
HSl 10 BUKOHAHHS PIllICHb CY/y 1 KOHTPOJIO 3a iX BU-
KOHaHHAM Ta iHmi ¢yHKuii, mo B. O. [Nonemomko
3B’s13aB 3 KPUMIHAJIBHUM MPaBOCYIsIM [5].

Ha Binminy Big momepeanix HaykoBuiB, E. M.
Mypan’siH 3anpornoHyBaia kiacugikamito He (yHK-
il Cya0BOI TUIKM BIIaJH, a (PYHKIINA MPaBOCYJIS.
Jlo Takux (yHKIIN BOHA BIIHOCUTH: 1) aHAITHYHO-
JOCHITHUIBKY; 2) TONepeKyBalbHy; 3) KOHTp-
oJbHY ((QYHKISI CyIOBOTO KOHTpOIIO); 4) (yHKIi0
Y3TO/PKEHHSI 1HTEPECiB YYacHHKIB CYJOBOI CIIpaBH;
5) 3abe3neuyBaibHy (yHKIIIO; 6) KOHCTPYKTHBHO-
N03BUTbHY QyHKUiO [6, c. 147-148]. Inoai mpaBo-
CYII PO3IIISIAETHCSL HE SIK (PYHKIIiS CyAOBOi T'UJIKH
BJay, a sik popma ii 3aiicuenns. Hanpuknan, B. O.
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PxeBcekuit 1 H. M. UenypHoBa cepen Gpopm 31iii-
CHEHHSI Cy/IOBOT BJIaJIM BUALISIOTH: 1) ipaBocys; 2)
HAaIJISIL 32 CYI0BOIO iSUIBHICTIO; 3) CyJI0BE yIpaBIliH-
Hsl; 4) cyAOBHH KOHTPOJIb 32 BUKOHABYOIO BIAJI0I0;
5) cynoBui KOHCTUTYLIHHUH KOHTPOIb [7, ¢. 96-98].
Sk 6auumo, MOHATTS «(QYHKIIisI CY/TOBOI BIAIM» Mijl-
MIHSETBCS TOHATTSM «(popMa 3HIHCHEHHS CyZOBOi
BIIAJIH».

LikaBo, 0 HAYKOBIIi, MPOIMIOHYIOUH CBOI CHCTEMH
(GYHKIIH CynoBOT TiJIKK BIay YM IPABOCYAIS, HE 3a-
BXKJM PO3KPHUBAIOTH 3MICT BHIUICHNX (QYHKIIN Ta He
3aBXKU 03BYUYIOTh KpUTEPIi 3a SIKUMHU KIacu(ikallist
¢yHKuiit npoBoauiack. ToOTo 4iTKO BUBIpEHI HayKO-
Bi TIJIXOIH, SIK MPaBHJIO, BIJICYTHI, a MEPEeBaKaIOTh
Cy0’€KTHBHI ySBJICHHS PO CY/IOBY BIIa1y, IPaBOCY/I-
Ji Ta FOPUANYHUHN TIPOLIEC.

Kouosi numanns eusnauenus GYHKYit cy0osoi

2IIKU 6710U.

SIckpaBo BUAHO, IO KOXKEH HAYKOBEIIb [T0-Pi3HOMY
PO3IISIAE TOHSTTS «IPAaBOCYIJSD» Ta «CyloBa Bia-
Jlay, a TOMY TIPOTIOHYE Knacmblxaun (’pyHKLuH cyno-
BOI B/, B IKMX MO)KHA BHJUINTH HACTYIHI KIIIO-
YOBi MO3UIIII.

[To-nepmie, OAHOYACHO  OXOIUTIOKOTHCS 5K
BHYTPIIIHBO-OPraHi3aliifHi aCleKTH AISUTBHOCTI CyIy
(HanpuKIaj, Ipy BUIUICHHI OpraHi3aliiHol, Kajapo-
BOT 4 iH(OpMaiHHO-CTATUCTHYHOT QYHKIIIH), TaK i
30BHIILIHI MPOSIBH CYIOBOT T'JIKK BIIaAX (HAPUKIA],
3IIHCHEHHS TPABOCY/I/s, 3aXHCT MpaB 0coOu 1 iH.).
BHyTpimHbO-OpranizamiiHi  acnekTH  AisIIbHOCTI
Cylly MOXXHa 3B’S3aTW JIMIIE 3 (QYHKIISIMH CYdy SIK
eJIEMEHTY CHUCTeMH cydiB B Ykpaini. CynoBa rinka
BJIaJIM € OJIHIEIO 3 TPHOX KIACHYHUX TUIOK BIAJH, a
ToMy ii (YHKIII MMOBHHHI, MO-NIepIIe, BiJIPi3HATUCH
BiJl (DYHKIIIH 3aKOHOaBYOi T4 BUKOHABYOI T'JIOK BJia-
JIM, TIO-JIpyTe, PO3KPUBATH CIEHU(IKY 30BHIIIHHOTO
CBOTO MPOSIBY Y JIepkKaBi Ta CyCHiibCcTBi. ToMy opra-
Hi3aliiiHa, KajgpoBa Ta iH(OpMaliiiHO-CTaTUCTHYHA
(YHKIIIT )KOHUM YUHOM HE MOXKYTh XapaKTepU3yBaTh
CYIIOBY TiJIKY BIIaJii, a came, ii crienudiky cepen iH-
HIMX TUIOK Iep’KaBHOT BJIa Iy Ta ii 30BHIIIHIN MPOSIB Y
JiepkaBi 1 cycninbeTBi. Buie mepemniveni ¢pyHkiii xa-
PaKTEpU3YOTh BUKITIOYHO BHYTPIIITHI B3a€EMO3B’ I3KH,
SIK1 ICHYIOTh B CYJIOBI# TiJIIll BJIAJH SIK CUCTEMI CY/IiB
VYkpainu. Cygam, sSK eJIeMEHTaM CHUCTEMHU CYIOBOI
TUIKH BJIaJ, JOBOIUTHCS PEali30BYBaTH 30BHIIIHI
¢GyHKUil (Hampukaaa, QyHKIi0 npaBocyins, QyHK-
10 3aXUCTy MpaB Ocib, TOIIO), TaK i BHYTPILIHI
¢GyHKIil (HampuKIa:, peai3oByBaTH OpraHizamiiHy
¢ynkuito). 3 muM noromkyetsest 1 1. JI. TetpyxiH.
BiH Tex akieHTye yBary Ha TOMY, IO O (YHKIiH
CY/IOBOI TUIKM BJIaJu O€3MiICTAaBHO BiHECECHI (YHK-
mii, AKi TOB’s3aHi 3 aHATI30M CTATUCTUKHU, BUBYCH-
HM Ta y3arajlbHEHHsIM Cy[10BOI mpakTtuku. lle, Ha
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nymky I JI. TlerpyxiHa, «mmepeayMoBu e(eKTHBHO-
ro 371IMCHEHHs CyIOBOi Biaju (aHAJIITUYHA POOOTa
amapary CyjiB), a He cama 1s Biazga» [4, c. 86]. Tex
came 3aznavae I. JI. [leTpyXiH CTOCOBHO KaJpOBOI
po0OTH Ta MaTepialbHO-TEXHIYHOTO 3a0e3MeUCHHS
CY/IiB, BBKAIOUH, 110 IIe HE (QYHKIIIT CyA0BOT TUIKU
BJIaJU, a JIMIIE TIEPEAYMOBH 1i €(PEKTHBHOI peai3arlii
[4, c. 86]. Ha >xanp, HayKOBEI[b HE BUCIOBUB CBOIX
JYMOK TIOJI0 MOMKJIMBOCTI PO3IIISIAY OpraHi3aliiHoi,
KaJpoBoi 4K iHHOpMalifHO-CTaTUCTHYHOI (PyHKIIIN B
AKOCTI (PyHKIIN Cymy SIK eIeMEHTY CUCTEMH CYJ0BOI
TUJIKA BJIAJIH.

[o-ppyre, B HayKOBUX IyOIiKallisix iHOMAI CTBEp-
JUKYEThCS, IO (dhopmoro peanizaliii cyq0BOT BIaIH
€ HE TUIbKH MPaBOCYLISL. CynoBa Bnajsa MposBISE
cebe 1 y BUINISAI BCTAaHOBJICHHS cynamu (I)aKTlB 10
MaroTh MPaBOBE 3HAYCHHS, MPU BiJICYyTHOCTI MPaBoO-
BOrO criopy. JlificHO, SIKIIIO 3BEPHYTHUCS JI0 TIOJIOKEHb
HITK VYxpaiau, 10 Posmin IV 1poro HOpMaTuBHO-
MPaBOBOTO aKTy SKpa3 1 perlaMeHTY€E MOPSIOK PoO3-
DIy CyAaMH CIpaB Mpo BU3HAHHS (Di3MYHOT 0coOH
0€3BICHO BiJICYTHHOIO 200 OTOJIOMICHHSI ii TTOMEPIIOHO,
PO OOMEKEHHSI LUBIUIBHOI JI€3MATHOCTI (PI3UUHOT
oco6u tomo. Came Tomy 1. JI. [leTpyXiH i KOHCTATYE,
Ha 110 BKE 3BepTajach yBara, 1o CyJO0Ba Blaja pe-
amizye Ba BUIU (QYHKIIH — BUPIIICHHS COIiajbHO-
NPaBOBUX KOH(QIIKTIB 1 BCTAHOBJICHHS FOPUANYHUX
(akTiB NUIIXOM 3IiHCHEHHS TpaBocynas [4, c. 86].
Ha xanp, B gymkax 1. JI. Ilerpyxina 3ycTpidaioThCs
CYIIEPEYHOCTI, aJ)Ke, 3 OJHOTO OOKY, BiH 3asBIIsIE,
10 MPaBOCY/Is HE €uHa (opMma peatizarii cyoBoi
BJIaJH, @, 3 1HIIOTO, CTBEPIKYE, IO BCTAHOBJICHHS
IOPUINYHUX (aKTiB TEX BigOYBAETHCS IIJISIXOM 3JIiH-
CHEHHS TIpaBocyaIs. BBaxkaemo, 110 mpaBocyajs pe-
aMi3yeThes B cyax YKpaiHW BHKIIOUHO Yepe3 M030-
BHE TIpOBa/KeHHs. BCil 1HII BUAM MPOBAHKEHHS, SIKi
0COOJIMBO PO3MOBCIO/DKEHI B LUBLILHOMY MPOIEC],
HE € 32 CBOEIO CYTTIO aHi IOPUIMYHUM IIPOIECOM, aHi
NposiBOM TpaBocyas. Lle Buau IOpUINYHUX Mpolie-
Iyp, SIKI B Cy4acHUX ICTOPUYHHUX YMOBaX PO3BHTKY
JiepKaBH, peaizyloTh Cyld, a HE OpraHd BHKOHAB-
40i, 3aKOHO/ABYOI BJIAJHM YW IHIII JIepXKaBHI opra-
Hu. Tomy noromxkyemocs 3 1. JI. Tlerpyxinum e
B TOMY, I[0 Cy/JI0OBa TijJKa BJaJd OKPIM MPaBOCYIIs
peaizye Takox (DYHKI[IFO BCTAHOBJICHHS FOPUIMIHUX
¢axris. Pazom 3 Tum, 3micT nonoxenb KACY ne nae
MiICTaB CTBEP/XKYBaTH, MO (YHKIIiSI BCTAHOBJICHHS
IOpUIMYHEX (aKTiB MOXe OyTH peanizoBaHa B paM-
Kax aJMIHICTPAaTHBHOIO CYJIOYMHCTBA. AJpKe CT. 12
KACY nependavae, mo ajMiHICTpaTUBHE CYJOYHH-
CTBO 3/1IHCHIOETHCS BUKIIIOYHO Y TIOPSIKY TIO30BHOTO
MPOBAKEHHS (3arabHOTO 200 CIPOILEHOTO).

[To-TpeTe, 3a3Ha4AETHCS, 1110 BUPILICHHS COIialb-
HUX KOH(MIIKTIB (TOOTO 3AIMCHEHHS MIPABOCYIJIs) HE
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3aBIK/IM [TOB’SI3aHE 3 BIJTHOBJICHHSIM B 1paBax [4, ¢. 86].
MoBa B OCHOBHOMY HJie MPO MPaBOCYJIs, IO 37iH-
CHIOETBCS 3 KPUMIHAJBHUX ClpaBax. Takox MpaBo-
CYJUISl BBAYKAETHCS PEATI30BAaHUM 1y BUIIAJIKAX, KOJIU
aJIMIHICTPaTUBHUH CyJl B Pe3yJIbTaTi pO3IIISLY CIIPaBH
[TOBHICTIO BIJIMOBHB Y 33/I0BOJICHHI TO30BHUX BUMOT.
B nanomy Bunazaky € ¢akt 3aificHeHHS TIpaBOCYII,
aJe BIJICYTHIH (aKT BiIHOBJICHHS! 0COOH B ITpaBax, 00
CYJI BCTAHOBUB, 1110 TIpaBa 0CcoOU B Iy OJIIYHO-TIPABOBI
cepi He Oyiu MOpyIIeHi Cy0’€KTOM BIIQJHUX TOBHO-
Ba)kKeHb. TOMy POOHTHCSI BUCHOBOK, 1110 BiTHOBJICHHSI
0CO0M B MpaBaX HE € CAMOCTIHHOI (YHKIIIEIO CYI0-
BOT TUIKM BJIQJIM, 3 YUM TOBHICTIO MOTO/KYEMOCH.
B nanomy BuNaaKy BHHHUKAe MpoOieMa TpaKTyBaH-
HSl 3MICTY TIOHSITTSI «IPABOCYAJIS», aJKe HOTO 3MICT
MOYKHA 3BY3HTH JI0 CYJJOBOTO PO3MIISAY (SIK MPaBUIIO
Ha CyJJOBOMY 3acCiJJaHHi) Ta BUPILICHHS CIPABH B TI0-
PSIKY 1 Ha MmificTaBax nepeadadyeHrx NpouecyatbHUM
3aKOHOABCTBOM. ToJii IOpsiz 3 (PYHKIIIEO MTPABOCY/I-
Jis MOJKHA OyZie OKpeMO BUIUIATH (PYHKIIT 3aXUCTY
npaB 0coOu, BiTHOBIICHHS TpaB 0coOH 1 iHII (GyHK-
1ii CymoBOi TiIKU BIIafu. SIKIIO K MPaBOCYIS PO3-
IJISIJIATH SIK CYIOBHI PO3TIIS/L Ta BUPILIICHHS CIIPABU B
MOPSZIKY 1 Ha MijcTaBax rnepeadadyeHrx mporecyalb-
HUM 3aKOHOJIABCTBOM ]ISl 3aXUCTY NMOPYIICHUX TpaB,
BiJTHOBJICHHSI TIpaB, MMOKapaHHs OCOOM, IO BUMHMIIA
MIPOTHUIIPABHE JIISIHHS, TOIIO, TO (DYHKIIisI TPaBOCYIs
Oyzie OXOIuTIoBaT cO000 3aXMCHY, BiHOBIIOBAIBHY
1 KapHy CHpSIMOBaHICTh AISTIBHOCTI CyniB YKpaiHU.
LikaBy AyMKY CTOCOBHO IIbOTO (Ha Hally JyMKY, He-
JIOCTaTHLO OOTPYHTOBaHY) BUCIOBIIOE B. M. Jlaros-
CHKHI. ABTOp 3a3Hauae, M0 (YHKIS TPaBOCYAIS €
CTPW)KHEM CYZIOBOI CUCTeMH YKpaiHu, siKa 3/1iHCHIO-
€THCSl BUKJIIOYHO y CYIOBHX 3aCiJaHHSX CYIIIMH (B
JICSIKUX BUMAQJKAX 1 HAPOJHUMHU 3aCiJIaTeIIsIMK) IIsI-
XOM PO3MIISAY YCIX KaTeropiii IOpUAMYHHUX CIpPaB B
Cy/iax Mepioi, anessiiHol Ta KacaliifHoT 1IHCTaHIiH
Yepe3 3IiHCHEHHS PaB03acTOCOBYOI, HOPMOTBOPYOT,
MPaBO3aXUCHOI Ta MPEICTaBHUIIBKOT TisUTBHOCTI [, C.
20]. To6To B. M. JIaroBcbKHii YHUKHYB MOPiBHSIIb-
HOi XapakTepucTUKN (yHKIIi mpaBoCyass 3 MpaBo-
3aCTOCOBHOIO, HOPMOTBOPYOIO, MPABO3aXUCHOIO Ta
MPEJICTABHUIIBKOK (DYHKIIISIMHA CY/IOBOI T'JIKH BJIaJIN
LUISIXOM CTBEP/DKEHHS, IO MPaBO3aCTOCOBHA, HOP-
MOTBOpUYA, IPaBO3aXHCHA Ta MPEJICTaBHUIbKA (YyHK-
i MOXXYTB OyTH pealti3oBaHi CyZ0BOIO T1JIKOIO BJIa i
BUKJIIOYHO NUISIXOM 3AilicHeHHs npaBocyas. Lle mi-
KaBUH croci0 YHUKHEHHS IUCKYCii, ajie aBTop TaK i
HE BIJINOBIB Ha NHUTaHHs: «Yu pearizye cynoBa rijika
BJIa¥ iHII (QYHKIT OKPIM MIPaBOCYIs?».
[To-uyeTBepTe, B HAyKOBiH JiTEpaTypi 3a3HAYAETH-

! JTaroscbkuii B. M. TTpaBocy s sik oCHOBHA (DyHKIIist CYIiB //
HayxoBwii BICHUK YKTOpPOJICHKOTO HAIlIOHAIEHOTO YHIBEPCHUTETY.
Cepis: [IpaBo. 2014. Bum. 29(2.3). C. 18-21.
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csl, 110 HEMa HiSIKOTO KOHTPOITIO sIK (DYHKIIT CylT0BOT
TUTKY BIIau. Best MisuTbHICTh, HATPUKITA, 3 BUSHAHHS
HEeIHCHUMU TPaBOBUX aKTiB, 3AIHCHIOETHCS Y hopMmi
npaBocymis [2, ¢. 86]. 3 TakuM MiAXOIOM CJIiJl Oro-
JUTUCH, aJKE Ui BUPIIICHHSI BUHUKAIOYHX B CYC-
MiJBCTBI CHOPIB, IIIe 0araTo CTOJITh TOMY, OYJIU CTBO-
PEHi LMBIJIbHI Ta KPUMIHAIBHI Cy/IH, SIKi MTUTAHHSMH
KOHTPOJTIO 32 OpraHaMy JIepKaBHOI By B3araii He
nepeiimanucs. [Hia cpaBa aqMiHICTpaTHUBHI CyIH Ta
aJIMIHICTpaTUBHE CYyHTOYMHCTBO. [Ipo HEOOXIIHICTh
iX iCHyBaHHS 3arOBOpWIIM Yy €BpOMNEHCHKUX KpaiHax
caMme B acIieKTi He0OXiTHOCTI 3/IMCHEHHS! KOHTPOJIIO
32 JISUTBHICTIO CYO’€KTIB BIIQJHUX IOBHOBaXCHb.
AJIMIHICTpaTUBHUH cyn OyB 1 3aIMIIA€THCS €AMHUM
OpTaHOM, SIKUH MOXKE 3A1HCHUTH TaKWil KOHTPOJIb Ha
3acajax 3aKOHHOCTI Ta He3alexHOCTI cymy. OTike
KOHTPOJTb 32 Cy0’€KTaMU BIIQJIHUX MTOBHOBAXXCHB 1€
(byHKIIIS, sIKa peanizyeThesl He CyI0BOIO TLIKOIO Blia-
JI1, & aIMIHICTPAaTUBHUMH CYy/JIaMHU Ta aJIMIiHICTpaTHB-
HUM IIPOIECOM K (HOPMOIO AisTIBHOCTI aJMiHiCTpa-
TUBHUX CY/IB.

TakuM YMHOM, MOXKHa 3pOOUTH BHCHOBOK, IO
Cy/IOBa TiJIKa BJaJ{ pealli3ye ChOTOIHI JIMIIE JBI
(GyHKIIIT — MpaBOCY/Isl Ta BCTAHOBJICHHS FOPUINYHUX
¢axriB. OyHKIISI TpaBOCYAIs MPUTaMaHHa BCiM 0e3
BUKJIFOYCHHSI BUJIAM FOPUANYHOTO IMPOIECY, TOII SIK
(yHKIIiS BCTAHOBIICHHS IOPUIUYHUX (hakTiB HaOyBae
CBOTO TIPOSIBY JIMIIE B JCIKHX 3 HUX (HANPHUKIAMI, B
nuBiIbHOMY mporneci). [locTifiHuid poO3BUTOK MpoO-
LecyanbHOi OpPMH CBIIYUTH MPO T€, MO (PYHKILiS
BCTaHOBJICHHS IOPUIUYHUX (aKTIB 3 YacOM MOXKe
OyTH PO3MOBCIO/KEHA HA BC1 1HINI BUJIU IOPUIUIHUX
npoiiecis, abo Xk B3arayi BTPaTUTH CYIOBHH MOPSIOK
CBOET peasizaltii. Bce 3anexuTh sk BiJi pO3BUTKY CyC-
MJIBHUX BITHOCHH B KpaiHi B LIIJIOMY, TaK i BiJ] pO3BH-
TKY MpOIeCyaJbHUX MPABOBITHOCHH 30KpeMa.

Dyuryii aominicmpamusHo2o cyoy ma aoMiHi-
CMpamueHo20 npoyecy.

AJMIHICTpATHBHI Cy[U 3IHCHIOIOTH MPABOCYIIS
y CIpaBax, sIKi BUTIKalOTh 3 MyOIi4HO-TIPAaBOBUX CIIO-
piB. Pa3zom 3 TUM, BOHU peari3yloTh HU3KY (QyHKIIIH,
sKi HaOyBalOTh CBOTO MPOSIBY SIK 30BHi, TaK i Bcepe-
JIMHI CUCTEMOIO aJMIHICTPATHBHUX CYIIB, a TaKOXK
B MeXax aJMiHICTPaTUBHOTO CYIOYMHCTBA. Takum
YHMHOM BHHHKAE HEOOX1THICTh Kinacudikamii GyHKIiH
aJIMIHICTPaTUBHOTO Cy/ly Ha TPU CaMOCTIHHI TPyIH,
SK1 JTO3BOJIAIOTH, B MEPLIOMY BHUIAIKy, PO3IIISIAATH
Horo sik cyO’€KT, pillIeHHsI SIKOTO 3a4iMalTh iHTEp-
€CH YYacHUKIB MyOJIIYHAX TPaBOBITHOCHH, B APYTO-
My, — SIK CyO’€KT, iKMW HaJileHHH NpolecyalbHuU-
MU TOBHOBR)XECHHSIMU B ME¥aX aJMiHICTPaTUBHOTO
CY[IOYMHCTBA, a, B TPETbOMY, — SIK OpraH JIEP)KaBH,

2 Cyne6nast Bnactsb / Ilox pen. W. JI. Ilerpyxuna. M. : 00O
«TK Benoun», 2003. 720 c.
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SIKUIl Ma€ BHYTPIIIHIO OpraHi3alliiiHy CTPyKTypy Ta
peaiizye ynpaBiliHCbKI OBHOBakeHHs. Jl0 30BHiIII-
HiX (QyHKIOiIA agMiHICTPATHBHOTO CyAy MOXHa, Ha-
MPUKIIA]], BIIHECTH MPABOCYJIS 3 aIMIHICTPATUBHUX
crpaB, (DYHKIIFO KOHTPOJIFO 33 Cy0’€KTaMHu BJIaTHUX
MOBHOBAXXCHb, (YHKI[IIO TOMEPEHKSHHS TOPYIICHb
3aKOHHOCTI, Tomo. Jlo mpouecyanbHuX (YHKIIIH aj-
MIiHICTPaTUBHOTO CyAy CIIiJi BIIHECTH IMPOICIYPHY,
KOHCEHCYyaJlbHy,  MpoIlecyajbHO-3a0e31eUyBaIbHY
i in. Jlo ynpaBmiHChKMX (YHKIIH aaMmiHiCTpaTHB-
HOTO Cyly MOJYKHa BiJJHECTH aHAIITHYHY, KaJpOBY,
MarepialbHO-TEXHIUHY 1 1H.

[pu posmisaai GyHKIIH agMiHICTPaTHBHOTO IMPO-
1IECY JIOBOJMTHCS KOPUCTYBATHCS 1HIIUMU M1 X0aMHU
Ta KpuTepisMu. [10sICHIOETBCS 11 B IEpITy Yepry THM,
10 aIMIHICTPATUBHUM TIPOIIEC: &) HE € CUCTEMORO aJI-
MiHICTpaTUBHHX CY/iB, @ TOMY HE BUKOHYE (PYHKIIIfO
npaBocyzst; 0) He pealtizye B MeKax aJMiHICTpaTHB-
HOTO CYIOYMHCTBA NPOILECYalbHi MOBHOBAKEHHS, a
TOMY HE peaiidye KOHCEHCyalbHy (YHKIIIIO; B) HiSIK
HE TOB’s3aHUI 3 MaTepialbHO-TEXHIYHUM 3abe3Ie-
YCHHSIM aJIMIHICTPATUBHOTO CY/Ly, 2 TOMY HE peajisye
MarepiajJbHO-TeXHIUHY (yHKUi0, Tomo. OTxe mpu
XapaKTepUCTHIl (YHKIIH aJMiHICTPATUBHOTO MPO-
L[eCy CJIiJ] BUXOIUTH i3 11iJiel 1oro icHyBaHHs. Came
TaKW| MiAXiJ 1a€ MOXKIIMBICTH TOBOPHTH IIPO iCHY-
BaHHs OXOPOHHOI, KOHTPOJIBHO1, 3aXUCHOI Ta ajabTep-
HaTUBHOI (DYHKIIIT IK OCHOBHUX (pyHKIIIH aaMiHiCTpa-
TUBHOTO ITPOIIECY.

BucHoBku. BusHaueHHst BUiB (QyHKINH aMiHi-
CTPaTUBHOTO MPOIIECY € CHOTOJHI HEBUPIIICHUM ITH-
TaHHSIM B TeOpii aMiHiCTpaTHBHOTO MpaBa. ['010BHA
npobiema, sika BAHUKAE TPH BU3HAYCHH1 BUJTIB QYHK-
1i{ aJMIHICTPATUBHOT'O MPOIIECY, MOJISATAE Y TOMY, IO
B 1iil chepi MOCTiHHO BiAOyBaeTHCS MiMiHA TIOHSTH
Ta 0e3BiNOBiaTbHE BUKOPUCTAHHS HAYKOBOT TepMi-
HoJorii. Ha »ainb, QyHKIIT aAMiHICTPAaTUBHOTO MPO-
[ECY YacTo B IOPHINYHIH JIiTEpaTypi OTOTOKHIOIOTH 3
(YHKIISIMH CyOBOI TIIKK BIaIy Ta QYHKIISIMU a7iMi-
HICTpaTUBHUX CYIIB.

CyzioBa rijika BjaJid peatizye ChOTO/HI JIUIIE Bl
(byHKIIT — MpaBOCY/isl Ta BCTAHOBJICHHS IOPHIUIHUX
¢axri. OyHKIISI TpaBOCYAJIs IPUTaMaHHa BCiM 0e3
BUKJIFOYCHHSI BUJAM FOPUINYHOTO IPOIIECY, TOII SIK
(yHKIIIST BCTAHOBJICHHS IOPHINYHUX (aKTiB HaOyBae
CBOTO TIPOSIBY JIMIIC B JESIKMX 3 HUX (HApUKIA[, B
UBUILHOMY TIpolieci). AIMIHICTPaTHBHI Cy[H pealli-

3yIOTh CHOTOJHI TPH rpynH QYHKIIH: a) 30BHILIHI (Ha-
npuKiIan, GyHKIis mpaBocyns, QpyHKIi0 momnepes-
JKEHHSI TOPYIIICHb 3aKOHHOCTI 1 iH.); 0) IpolecyalibHi
(KOHCeHCyallbHa, — TIpOIiecyanbHO-3a0e3MedyBanibHa
¢GyHKUIT 1 1H.); B) yNpaBIiHChKI (HampuKia, Kajapo-
Ba, MaTepianbHO-TexHiYHa (QyHKuii i iH.). 1o ocHo-
BHUX ke (YHKIi aJMiHICTpPaTUBHOTO MpOIIECy CIIij
BiJTHECTH OXOPOHHY, KOHTPOJIbHY, 3aXHUCHY Ta aJIbTep-
HATUBHY QYHKIIII.
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AT'POCOEPA KAK CUCTEMOOBPA3YIOIIAA KATEI'OPUSA
AT'PAPHOI'O ITPABA

Tarbana KYPMAH
JTIOKTOP IOPUANYECKUX HayK, JOIEHT,
JIOTIEHT Kadepsl 3eMEIbHOTO U arpapHOTO MpaBa
HanumonansHOTO 10pUIMUECKOr0 YyHUBEpcUTeTa uMeHu SApociasa Mynporo

B crarbe uccnenyercs ofHa U3 HOBEN arpapHO-IIPAaBOBOIl JOKTPHHBI — KaTeropus «arpocdepa». OcyliecTBIeH aHaIN3
HayYHBIX MOIXOA0B K OIPEIEICHHIO MTOHATHS arpocgepsl, Ha OCHOBE KOTOPOro ChopMyITMpOBaHa €ro aBTopcKast JeGpHuHu-
LUsI KaK CHCTEMOOOpasyromell arpapHo-IpaBOBON KaTeropuu. ABTOPOM OIIPE/IEICHBI COIEPKAHUE U SIEMEHTHI YKa3aHHON
KaTeropuH, a TaK¥Ke €€ COOTHOIICHHE ¢ YCTOWYMBBIM PAa3BUTHEM CEIILCKOX035CTBEHHOrO MPpon3BoacTBa. CenaH BBIBOJ O
HEOOXOIUMOCTH 00eCIIeueHHs YCTOWIHBOTO Pa3BUTHUS arpocdepsl, YTO TPeOyeT CHCTEMHOTO TOAX0A C MCIIOIh30BaHUEM
KOMIUIEKCA OPTaHW3alMOHHO-TIPABOBBIX, YKOHOMHKO-XO3SHCTBEHHBIX, HKOJIOTMYECKNX, MH()OPMALUOHHBIX, COLHAIBHO-
9THYECKUX U 00pa30BaTEIbHO-BOCITUTATEIBHBIX MEp.

Kniouegvie cnosa: azpocepa, azpapnoe npago, ycmouiuugoe pazgumue, cenbcKoxXo3aicmeeHHoe npou3eoocmeso.

AGROSPHERE AS A SYSTEM-FORMING CATEGORY OF AGRARIAN LAW

Tetiana KURMAN,
Doctor of Law, Associate Professor, Associate Professor of the Department of Land and Agricultural Law of Yaroslav
Mudryi National Law University

The article examines one of the novels of the agrarian legal doctrine - the category of «agrospherey». The analysis of
scientific approaches to the definition of the concept of the agricultural sphere is carried out, on the basis of which its
author’s definition is formulated as a system-forming agrarian-legal category. The author defines the content and elements
of this category, as well as its relationship with the sustainable development of agricultural production. It is concluded that
it is necessary to ensure the sustainable development of the agricultural sector, which requires an ecosystem approach using
a range of organizational, legal, economic, environmental, information, socio-ethical and educational measures.

Keywords: agrosphere, agrarian law, sustainable development, agricultural production.

SECTORUL AGRICOL CA O CATEGORIE FORMATOARE DE SISTEM AL DREPTULUI AGRICOL

Articolul exploreaza unul dintre romanele doctrinei juridice agrare - categoria ,,sferei agricole”. Analiza abordarilor
stiintifice privind definirea conceptului de sfera agricola este realizata, pe baza careia definitia autorului sau este formulata
ca o categorie agrar-juridica formatoare de sistem. Autorul defineste continutul si elementele acestei categorii, precum si
relatia acesteia cu dezvoltarea durabild a productiei agricole. Se concluzioneaza ca este necesar sa se asigure dezvoltarea
durabila a sectorului agricol, care necesita o abordare sistematica folosind o serie de masuri legale, economice, de mediu,
informationale, socio-etice si educationale.

Cuvinte-cheie: sector agricol, lege agricola, dezvoltare durabila, productie agricola.

HOCTaHOBKa npodaembl. B coBpemeHHOM pa3BUTHS CEIILCKOXO35IMCTBEHHOTO IMPOU3BOJICTBA U
arpapHoO-TPaBOBO JOKTPUHE OJHOMN M3 HO- CENIbCKUX TeppUTOpui B 1ies10oM. [IpaBo, B TOM 4mc-
BEJUJI arpapHO-MIPaBOBbIX MCCJIEIOBAHUN CTAHOBUTCS JIE 1 Takas IIPUOPUTCTHAA €ro OTpacjb, Kak arpap-
Kareropus «arpocdepa». DT0 CBI3aHO C aKTyaJIbHBI- HOEC IIpaBo, BRICTyNAs yHUBEPCAIbHBIM PEryJIATOPOM
MU TEHACHUUAMM BHUIOU3MEHEHHUS W PACLIMPECHUS OOIIECTBEHHBIX OTHOLIEHUH, JIOJDKHO —aJIEKBATHO
nopeaMeTa arpapHoro Inpasa, 4To, B CBOIO O4YE€pEnb, pearnpoBarb Ha U3MCHCHUEC arpapHbIX OTHOIIICHUH,
00ycCIaBIUBaeTCs JaIbHEHIIINM Pa3BUTHEM arpapHbIX BO3HMKHOBEHHE HOBBIX HX PA3HOBUHOCTEH C LEIBIO
OTHOIIICHUH, HEOOXOIUMOCTBIO 00EeCIICUeHHUS TIPOJIO- obecrieueHus YPPEKTHBHOCTH UX PETyIHPOBAHMSL.

BOJILCTBEHHOM 0€30IaCHOCTH KaK Ha HAllMOHAILHOM, AKTYaJIbHOCTh HCCJIEIOBAHMS TTOATBEPKIAETCH
TaK ¥ Ha II00aJIbHOM YPOBHSX, a TAK)KE yCTOMIHUBOTO HEJIOCTATOYHON PACKPBITOCTBIO TEMBI, BElb KaTero-
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pust «arpocdepa», HecMOTpst Ha cBoe 0a30BOE 3Ha-
YeHHWE JJISl ONpEeJeNIeHNs] MIpeMeTa arpapHoro mpa-
Ba, He ObLIa UCCIieoBaHa Ha TUCCEPTAMOHHOM HIIH
MoHoTrpaduieckoM ypoBHe. HepocTarounoe JOKTpu-
HaJILHOE UCCIIeIOBaHHUE MOHSTHS arpocqepsl, sIBHBIH
HEJIOCTATOK YETKOTO 3aKOHOAATEIILHOTO 3aKPEIUICHHS
00ycaBIMBalOT HEOOXOIUMOCTh U3yUEHHs] HE TOJb-
KO 2JIEMEHTOB M COZICPKaHMS JJAHHOM KaTeropuu, HO
1 HOpMYITUPOBKH €€ e(UHHULIUU. DTO TIO3BOIUT CY-
IIECTBEHHO 000TaTUTh HayKy arpapHoro mpasa. Kax
crpasemyuBo ykasbiaeT H.U. ITanos, oTpaciu ropu-
JMYECKON HayKd JOJDKHBI OTIEpHpPOBaTh KakK arpu-
OyTOM COOTBETCTBYIOIIMM HHCTPYMEHTAPHUEM II0-
3HAHMS: PA3BUTOM CUCTEMON KaTeropuil W MOHSATUI
— TIOHSATUHHBIM armaparoM, ONpeAeIsIeMbIM Tpel-
MeToM JlaHHO# Hayku. Ero ¢opmupoBanue siBisieTcst
Y BOKHOMW 3a7a4ell JaHHOW HayKH, U KOHCTaHTOU ee
cymectBoBanus [1, ¢. 18]. Kpome Toro, BBeacHUE B
arpapHO-TIpaBOBYIO HayKy Kareropuu «arpocdepar,
MPEJICTABIISCTCS, OY/ICT CIOCOOCTBOBATH NaJIbHEHIIICH
9KOJIOTH3AIMHU JCHCTBYIOIIETO arpapHOro 3aKOHO/a-
TEJIbCTBA, POCTY POJIH SKOJIOTUUECKUX TpeOOBaHUI B
npoIiecce CeNbCKOX03HCTBEHHOTO MPOU3BOJCTBA H
Pa3BUTHIO CENTLCKUX TEPPUTOPHUHL.

Cocrosinue ucciaenoBanmsi. VccienoBanmio ka-
TEeropun «arpocdepa» IMOCBAMICHBI PAa0OThI TaKUX
MpeJcTaBUTeNe S3KOHOMHYecKol Hayku, kak O. JI.
Ilonosa [2, c. 73-84], A. A. Co3unos [3, c. 7-16], b.
W. Tlacxasep [4, c. 38-44; 5, c. 73-82] u np. Ilpu-
BJICKJIO JaHHOE TIOHATHE BHHMAaHHE M IPEACTaBU-
TeJel 3eMEeIbHO-TIPaBOBOM HAayKH, B YaCTHOCTH
[1.®. Kynunaunua [6, c. 79-82; 7, c. 43-46]. Onnako
B arpapHO-NPaBOBOIl HayKe OHO TMOKa OCTAaeTCsl He-
JIOCTATOYHO HCCIICIOBAHHBIM, UMEIOT MECTO JIHIIb
OTJICNIbHBIC MTyOJMKAIMU TI0 TOW mpobiemaruke [8;
9]. Ilpu 3TOM mpenacTaBiIsieTcs, YTO KaTETOpHsl «arpo-
chepa» 0€3yCIIOBHO SIBIISETCS CHCTEMOOOpa3yrolien
arpapHoO-IpaBOBOM  KaTeropuen, COCTaBJIAIOIICH
OCHOBY TIpe/IMETa arpapHoro mnpaea. B To e Bpewms,
arpapHble OTHOUICHUS SBJISIFOTCS COCTABHOM YacCThIO
Oonee MUPOKMX MO 00bEMY OOIIECTBEHHBIX OTHO-
LICHUH, CBS3aHHBIX C HMCIOJB30BAaHHEM, BOCIIPOM3-
BEJICHUEM M OXpaHOW arpocdepbl, B YaCTHOCTH B
npolecce CeIbCKOX03SHCTBEHHOTO IPOM3BOICTBA.
KommiekcHbIN, MEXIUCHUIUITMHAPHBIN MOAX0A K
OTIpe/IeNICHHIO MTOHATHS «arpocdepay odecneynT Bo3-
MOXKHOCTbB TIOJIyYEHHS TaKOTO HAay4HOTO pe3yibTara,
KOTOPBIM JacT BO3MOXKHOCTH c(opMHUpOBaTh Hayd-
HOOOOCHOBaHHYIO, 3PPEKTUBHYIO TOCYIAPCTBEHHYIO
arpapHylo TOJUTHKY, OMPEACIHUTh MEPBOOYCPETHEIC
JICHCTBEHHBIC MEPHI 110 PEIICHUI0 NMEIOIIUXCS TIPO-
O1eM (QYHKIMOHHPOBaHUS M AalbHEUIIErO YCTOMH-
YMBOTO pa3BUTHS KaK arpocgepsl B IIETIOM, TaK H
CEJIbCKOXO3SIWCTBEHHOTO MMPOU3BOJICTBA B YACTHOCTH.
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BrliensnoxeHHoe fenaeT ucciaeioBaHue KaTeropun
«arpocdepa» KpaitHe aKTyaJlbHBIM.

Hesbro v 3aga4eii CTATBY ABIISIETCS aHAJIN3 HAY4-
HBIX TIO/IXO/IOB K ONPE/ICIICHUIO MTOHSTHS arpocdepsl,
a Taxke (OpMYIHPOBAHUE HA €T0 OCHOBE aBTOPCKOM
Je(PUHUIMH JTAHHOTO TIOHSTHSI KaK CHCTEeMOOOpasy-
IOIIEH arpapHO-MPaBOBOM KaTEroOpuH, SBIISIOLIEHCS
OCHOBOI1 IpeIMeTa COBPEMEHHOT0 arpapHoOTo Ipasa.

N3ao:xxenne ocHoBHOro Mmarepuasna. Ceromgs
arpocdepa B Ykpaune 3anumaet oonee 70% Teppu-
TOpUH, ABJISIETCS MECTOM MTPOKUBAHUSA U paOOTHI 3Ha-
YUTENLHON YacTH HaceneHus. Kpome Toro, arpocde-
pa - 3TO IIaBHBIA UCTOUYHUK OOECIeYeHHsI HaceIeHus
roCy/1apcTBa MPoJIOBOJILCTBUEM, @ TPOMBIIINIEHHOCTH
- CBIPBEM PACTUTEIBHOTO U 5KHBOTHOTO MTPOUCXOXKIe-
Hus. M3noxeHHoe M OOyCIIOBIMBAaET aKTyaJbHOCTh
WCCIIEZIOBAaHUS JIaHHOW arpapHO-IpaBOBOM KaTero-
pumn.

[Monsitne «arpocdepay» SBISCTCS — CIOXKHBIM,
MHOTOACIEeKTHBIM, TOCKOJBKY BBICTYMaeT U €cTe-
CTBEHHOM, M COIMATIBbHOM, 1 SKOHOMUUECKOM U, B TOM
4yucye, MPaBoOBOM Kareropueil. B TonkoBoMm cioBape
arpocepa ompezaesnsieTcsi Kak 4acTb OHOCQepsl, B
KOTOPYIO BXOJAT KyJBTYpHBIE pAacTeHHUs, JOMAIIHHE
JKUBOTHBIE, a TAK)Ke 1MOYBa, 00paboTaHHas O Cellb-
CKOXO3sCTBeHHbIe KynbTypslI [10, c. 11].

JleTanbHBIM aHATU3 TMOJXOA0B K TOJIKOBAaHUIO
CYHIHOCTH arpocgepbl CO CTOPOHBI TNPENICTaBHTE-
JIell SKOHOMHUYECKON HayKM c/ieJiajl BO3SMO)KHBIM BbI-
JISJIATH CIEAYIONe TOUKH 3peHus. PaccMoTpum nx
6omee moapoOHO.

Tak, A. A. Co3uHOB BBIBOAMUT OOIIYHO Je(UHU-
MO TIOHSTHSI «arpocdepa» Kak COBOKYIMHOCTH Tep-
PUTOPUIA, IJI€ BCIAEACTBUE JEHCTBUS aHTPOIIOTEHHOTO
¢axTopa (YHKIHOHHPYIOT MPEHMYIIECTBEHHO MO-
TUQHUINPOBAHHBIC YEJIOBEKOM (OPMBI KHBOTO Be-
1IecTBa, CHENUANN3UpOBaHHbIe A 3()(EKTHBHOM
TpaHc(hOpMallui COJHEYHOW SHEpruu B HEOOXOAH-
MYIO JIJISl CYIIIECTBOBAHUS Y€JI0BEUYECTBA MPOAYKIIHIO
[11, c. 381].

[Momuenuto O.JI. [ToroBoi, arpocdepanpencras-
JSIeT cO0O0W CIOXKHYIO COIMATbHO-IKOHOMUYECKYIO
U OJHOBPEMEHHO YSI3BUMYIO arpoOHOJIOTHYECKYIO
CHUCTEMY, KOTOPOW CBOMCTBEHHBI JTUBEPCUPHUIIUPO-
BaHHBIC (DYHKINH - )KU3HeoOecrneueHus (Ipou3BO/I-
CTBO arpornpo/I0BOJILCTBUS U CHIPbS [T YIOBJIETBO-
peHust NoTpeOHOCTel HacelIeHUs B IPOLyKTaxX MUTa-
HUS, O/IEK/IE, TOIUIMBE U T.II.), ’KU3HEAESITeIbHOCTH
(ycnoBHs M KayecTBO KHU3HU CEJIbCKOTO HaceJIeHHs,
MECTO IPUJIOKEHHUs] TPYyAa U TMOJYUYEHHUs TOXOAOB),
JKN3HE0OyCTpolicTBa (OCBOGHHOCTb CpEJIbl, €€ Ka-
YECTBCHHOE COCTOSIHME M JKOJOTHYecKasi Oe3orac-
HOCTh) [1, c. 77].

B. Tperobuyk u B. Ilpagyn ompenenstor arpo-
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cdepy Kak 4acTh buocgepsl, B KOTOPOH JOMHUHUAPYIOT
KYJBTYPHBIC PACTCHHUS, JOMAIIIHAE KUBOTHBIC, 00pa-
OOTaHHBIC TOYBBI M CBS3aHHBIC C HUMH OPraHH3MBbI.
Takoke, IO MHEHHUIO aBTOPOB, K arpocdepe NMprUHAI-
JIeKaT JIyra, NacTOMIIA, CeJIbCKHUE TTOCEIICHHS, Majble
PEKH, MPYIbI, JIECOMOIOCH, AyOpaBhl, BCe THUIIBI ar-
ponaHamagToB, arpoOHOIICHO30B U arpoOdKOCUCTEM,
CO3IaHHBIC YMOM U JESATEIBHOCTHIO UesoBeka [12, c.
5]

Heckonbko MHYIO TPAaKTOBKY MOHSTHsI «arpocde-
pa» MpeiiaraloT NpeACTAaBUTEIHN TPABOBOW HAYKH.
B wactaoctu, E. H. CaBenbeBa paccMaTpuBaeT ce
KaKk CHUCTEMOOOPAa3yIOIIyI0 KaTeTOpPHI0 arpapHoro
paBa, 1MoJi KOTOPOH CJeayeT MOHUMaTh cepy BO3-
HUKHOBCHUSI, U3MCHECHHUS U TIPEKPAIICHHS arpapHbIX
OOIIIECTBEHHBIX OTHOILICHUH MEXIy CyObeKTaMHu B
nporecce (QYHKIMOHUPOBAHUS arpapHOro CEKTopa
SKOHOMHUKH U CEJIbCKUX TEPPUTOPUH, arposaniad-
TOB, arpoOMOIIEHO30B U arpo’KOCHCTEM, 3aJeHCTBO-
BaHHBIX B CEJIbCKOXO3AMCTBEHHONW U TECHO CBS3aH-
HOW c Hel aestenbHOCTH [9, c. 43-44]. YacTtuuHo
MOYXHO COTJIACUTBCS C UCCIIEJOBATEIbHUIICH, B YacT-
HOCTH, OTHOCHUTEIILHO TOTO, YTO arpocdepa sSBiseTcs
CHUCTEMOOOPA3YIOIIeH KaTEropueu arpapHoro mnpasa.
O/1HaKO COMHUTEIIBHBIM IIPEICTABIISICTCS TOHUMAHNE
arpocgephbl JIUIIb KaKk cepbl BOSHUKHOBEHHUS, U3ME-
HEHUS W TPEKpAICHHUS arpapHbIX OOIIECTBEHHBIX
oTHouieHuil. Mccnenyemast kareropust sIBISIETCS TO-
pazfo OoJee MIMPOKOH U ee copepKaHue He OpraHu-
YUBACTCS YKa3aHHBIM BBIIIIC,

B GonbminHCTBE ke ClIOBapeil U HAyYHBIX UCTOU-
HUKOB arpocdepa TpakTyeTcs Kak yacTb Ouocdepsl,
MPUBJICUCHHAs] B CEIBCKOXO3SHCTBEHHOE HCIIOIb-
30BaHME, TO €CTh 3aHsiTas arpo’kocucreMamu. K
OCHOBHBIM €€ COCTABJISIOIINM OTHOCSITCS: TI0YBa, 00-
paboTaHHast TOJ CEIbCKOXO3SIMCTBEHHBIE KYIBTYPHI,
KyJBTYPHBIC PAaCTCHUS, JOMAIIIHUE )KUBOTHBIC. Bosb-
LIMHCTBO HCCIIEIOBATENCH TaKkKe BKIIOYAIOT B arpo-
cdepy cenbCKUe HaCEIeHHBIE TyHKTHI, JOPOTH, PEKH,
MpyAbl, KaHaJbl, MACTOMIA, JIyTa, JECHbIC MOJIOCHI,
polM, Bce Ipyrue TUIBl arponasamadros, arpo-
OMOIICHO30B M arpodKOCUCTEM, CO3JaHHbIC YEIOBE-
koM. TakuM 00pa3oM MOXKHO CHEJATh BBIBOA O TOM,
YTO B II€JIOM KOHCTPYKIIUIO arpocqepbl COCTABISIOT
CEIIbCKOX03IHCTBEHHOE MTPOM3BOACTBO, CEIbCKOE Ha-
CelIeHHE ¥ CENIbCKUE TEePPUTOPHHU (arporaHamadTbL,
arposkocucteMbl). MHaue roBops, arpocdepa o0Obe-
JIUHSET B ceOe MPOU3BOJCTBEHHBIN, COIMATBHBIA U
SKOJIOTUYECKUI aCIIEKThI.

[pencrasnsercs, uto arpocdepa - 3TO CIOKHAS
crcTeMOOoOpasyrolasi arpapHO-IPaBOBasi KaTeropHs,
COCTaBIISIIONIAsE OCHOBY TIpEIMETa arpapHoOro Mpasa u
HpeJcTaRIsomas codoi yacte 6uocdepsl, MPUroj-
HYIO JUISI ICTIOJIb30BaHMS B TIPOLIECCE CEIIbCKOXO3SIH-
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CTBEHHOTO Npou3BojcTBa. OHA BKIIOYAET CIIEAYIO-
IHE IIEMEHTHI: a) 00BbEKTHI arpapHbIX MPABOOTHOIIIE-
HUH (KyJIBTYpHBIE paCTeHMsI, CEIbCKOX03SIIICTBEHHBIE
KHBOTHBIE, 00pabOTaHHYIO TOYBY IO CEICKOXO-
351ICTBEHHBIE KYJBTYpHI) 0) ONpeNieNeHHbI KPyT UX
CYOBEKTOB - CEbCKOE HAaCENIeHNE B JTHIIE (PU3UUECKUX
JIUII, KOTOpPBIE MOTYT pab0TaTh B CEJIbCKOXO3HCTBEH-
HBIX MPEANpPUATHAX 10 TPYIOBOMY JOTOBOpPY, OBITH
WIeHAMH WM yYaCTHUKAMHU TaKUX NPEANPUATHH Win
3aHUMAaTbCsl BEJCHHEM JINYHOTO KPECTHhSIHCKOTO XO-
3s1CTBA; B) 00JacTh peaju3alyy arpapHbIX MpaB M
00sI3aHHOCTEH, a CJIeJOBAaTEeIbHO ¥ BO3HUKHOBEHHUS,
M3MEHEHHUs] M TPEeKpallleHus] arpapHbIX MPaBOOTHO-
LICHUI - CENbCKHE TEPPUTOPHH, arpojaHamadTsl,
arpo3KOCHCTEMBI, CEIbCKOX03IHCTBEHHOE MTPOU3BOJI-
CTBO U JIp.

YuuThiBasi U3I0KEHHOE, MOKHO KOHCTaTH-
pOBaTh TECHYIO CBS3b MEXIY arpochepoil u KoHIer-
LUEH YCTOMYMBOIO PA3BUTHUS CEJILCKOIO XO3SICTBA,
KOTOpasi TAK)KE BKJIIOYAET MPOU3BOJICTBEHHYIO, COIIH-
abHYIO M HKOJIOTMYECKYIO cocTaBistonyto. [Tpuns-
tag OOH crparerust ycToMunBOro pa3BUTHSI UCXOIUT
W3 TOTO, YTO SKOHOMHYECKOE M COIMAIBHOE pPa3BH-
THE, a TaK)Ke OXpaHa OKPY’KaIOLIeH cpenibl sBIII0TCS
B3aMMOCBSA3aHHBIMH U B3aMMOJIOTIOJIHAIOIIUMH KOM-
MMOHEHTaMH TaKoOTO Pa3BUTHSI.

Crnenyer cornacutbes ¢ II. @. Kynunuuem, uro
arpocgepa ecTb U UCTOPUUECKHU JJIUTEIBHOE BpeMs
OyZIeT 0CTaBaThCs HCTOYHUKOM TPOAOBOIBCTBEHHOTO
oOecriedueHus OOIIECTBa, a 3HAYUT OyAeT TpeOOoBaTh
CYILIECTBOBAaHHUS, BCECTOPOHHETO COBEPIIEHCTBOBA-
HUS U TaJbHEHIero pa3BUTHs arpapHbIX (MPOU3BOA-
CTBEHHBIX) OTHOIICHUH C y4acTHEM CYOBEKTOB CEIlb-
CKOXO3SIICTBEHHOTO Tpou3BoncTBa [7, c. 45]. Heii-
CTBHTEJILHO, OT COCTOSTHHSI arpocdepbl B 3HAUNTEIIb-
HOW CTENEHM 3aBHCAT OJIATOCOCTOSIHHE M YCIOBHSI
YKU3HU HBIHEIIHEero U Oyayliux nokojaeHui. Mcnomns-
30BaHHE €€ B MpOIecce TPAJUIIMOHHOTO arpapHoro
MIPOM3BOJICTBA CYIIECTBYIONUMH HBIHE UCTOIAIOIITH-
MH Croco0amMH MHIYCTPHAILHOH MOJETH NPUBEICT
UMb K YITYOJCHUIO DKOJIIOTHUECKOTO KpHU3Hca, K
OKOHYATEJbHOMY UCTOIIEHUIO MPUPOTHOTO MTOTEHIIN-
ana M JpyruM KpaliHe HEeraTUBHBIM MOCIEICTBUSAM,
BKJIIOYAsl yrpo3y CaMOMY CYyIIECTBOBAHUIO YEJIOBEYe-
ctBa. Kak oTmeuaeTcs B crnenuajibHON JIUTEparype,
CeJIbCKOX03AHUCTBEHHAs EATEIbHOCTh, CBSI3aHHAs C
TpaHchopMaluei MpUPOAHBIX JaHIAPTOB B arpo-
naHmuadTel, HEU3MEHHO COTPOBOXKAACTCSI CHHKE-
HUEM OHOpa3HOOOpa3us U SKOJOTHYECKOH yCTOM-
YUBOCTH Tochennux. [loaTtoMy perieHne BonpocoB
00OCHOBaHUSI CTPYKTYphl HCIIOJIb30BAHUSI 3EMEIIb-
HBIX YTOJIU B CHCTEMax arpoiaHamadTHOro 3em-
Jesienusl TOJKHO 0a3upoBaThesi Ha MCIIONB30BAHUH
COLIMOTIPUPOTHOTO TIOAXO0/1A, TIO3BOJISIONIETO YUNUTHI-
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BaTh U3MEHEHHUE COCTOSHUS OCHOBHBIX KOMIIOHEHTOB
naHamadTa B Pe3yibTare CelbCKOXO3SHCTBEHHON
nestensHocTd [13, c. 219]. CnpaBeyiuBbIM TaKxke
npencrasisercsa Te3uc E. H. CaBenneBoii 0 Tom, 4T0
JUIsl 00ecTiedeHrsl yCTOMYMBOTO arpapHoro Mpous-
BOJICTBa TpeOyloT OoJiee COBEPIIECHHOTO MPaBOBOTO
peryaupoBaHHs HOpMaMU UMEHHO arpapHoOro Impasa
OTHOWICHUS B chepe BHEAPEHUSI COBPEMEHHBIX KO-
JIOTHYECKH Oe30MacHbIX WHHOBAIIMOHHBIX TEXHOJIO-
THH UCIIONB30BaHMSI 3€Mellb CEIbCKOX03SICTBEHHOTO
Ha3HaueHUs B MpPOIECCe MPOU3BOJCTBA NMPOAYKIIUU
JKUBOTHOTO M PAcCTUTEIBHOTO MpPOUCXOKJeHus [14,
c. 327-328]. Takum 0Opa3oM, B COBPEMEHHBIX yCIIO-
BUSIX 0COOYIO aKTyallbHOCTh MPHOOpeTaeT npodiema
YCTOMYHMBOTO Pa3BUTHUS arpocgepsl, 4TO B CBOIO Ove-
penb mpeanonaraeT U TpeOyeT YCTOHYMBOTO pa3BH-
THSI CENTbCKOXO3SHCTBEHHOTO MPOU3BOJICTBA U JIOJIXK-
HO OBITH 00ECIIEUeHO COOTBETCTBYIOIIMMH MPABOBHI-
MU Cpe/ICTBaMHU.

[peacrasnsiercs nenecoodpa3HbIM 00PaTUTHCS K
MO3UTUBHOMY OIIBITY 3apyOeXkHBIX rocynapcts. Ha-
npumep, B CIIA u npyrux crpaHax B cBoe€ BpeMs
Oblla TPHHSATA CHUCTEMa 3aKOHONATEIBHBIX aKTOB,
KacalolIUXCsl OXpaHbl 3eMeJb, IKOJIOTMYECKOTO PEry-
JIMPOBAHHSI OCHOBHBIX BUJIOB CEIbCKOXO3HCTBEHHON
IIPOU3BOJICTBEHHON JEATENBHOCTH U OIPAaHUYEHUH
HEraTUBHOTO BO3/IEHCTBHS Ha HEe MPOMBIIIIEHHOCTH
1 ypOaHM3UPOBAaHHBIX TeppuTopuil. bbuin co3manbl
CrielalbHbIe TOCYIapCTBEHHBIE CIYXKObI, KOTOpPBIE C
TTOMOIIIBIO KOHCYJIBTaIllMOHHO-COBENIaTeIbHBIX YCIIYT,
Pa3IMYHBIX TPeMuil U ITpadoB, CHUKEHHS HAJIOTOB,
JIBTOTHBIX KPEIUTOB, 3HAYUTEIBHBIX JOTAlUN, 11eTIe-
BBIX TOCYAapCTBEHHBIX MHBECTULIMH U T. . TOMOTAIOT
(hepmepam coOIr0aTh TPEOOBAHUS arpOIKOJIOTHH |3,
c. 8].

locynapcTBeHHOE  perynmpoBaHHE —IPOLIECCOB
UCTIONIb30BAHUSI PECypcoB arpocepbl B Imporecce
CEeJIbCKOX03HCTBEHHOTO TIPOU3BO/ICTBA, B YaCTHOCTH
3eMellb CEIbCKOXO035HCTBEHHOTO HA3HAYCHHU S, TPHOO-
peTaeT 0co0yI0 aKTyaJIbHOCTh B TOM YHCJIE U B CBS3H C
TEM, 4TO Had OCHOBHOM YaCTH 3TUX 3€MEJIb B YKpauHe
OCYIIECTBIISIOT  [TPOM3BOICTBEHHO-X035HCTBEHHYIO
JeSITEIBHOCTh HE COOCTBEHHHWKH, a OPEHIATOPHI,
HENBI0 KOTOPBIX SBISICTCS TMONyYeHHE TPUOBLTH OT
JAHHOW JeSITEIbHOCTH, a HE DKOJIOTHUECKH cOajaH-
CHUPOBAaHHOE UCITOJIb30BaHKE MITH OXpaHa KakK 3eMellb-
HBIX YYaCTKOB, HE SIBJIIOIIUXCS UX COOCTBEHHOCTBIO,
Tak M OKpy’Karoled mnpupoaHoil cpeasl. Ompene-
JICHHBIC YIPO3bI B 3TOH cepe MOTYT BOSHUKHYThH H
B pe3yJbTare BBEJICHHUS] PhIHKA CEbCKOXO3SHCTBEH-
HBIX 3€MeJb B CIy4ae OTCYTCTBHS 3(P(EKTUBHOTO H
JIEICTBEHHOTO MEXaHM3Ma 3alUTHl TPaB HaceJIeHus
YKpauHbl, B YaCTHOCTH KPECThSIH, TEPPUTOPHATIBHBIX
rpoMaJ] ¥ TOCy/1apcTBa.
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[ToaToMy B OOJBIIMHCTBE PA3BUTHIX CTpaH chop-
MHpPOBaJach TOCYIapCTBEHHAs MOJUTHKA, HaIpaB-
JeHHas Ha 3ammTy arpocdepsl. Oco00 MO3UTHBHBI-
MU pe3yjibTaTaMHi XapakTepu3yeTcs crparerus, Oa-
3UPYIONIAsCS Ha MapagurMe YCTOMYMBOTO Pa3BUTHS
arpoctepsr. Ceromnss B YkpauHe Ha3zpesa ocTpas
NOTPeOHOCTh B (POPMHUPOBAHHUU CTPATETHH PA3BUTHS
KaK CeJIbCKOXO3SHCTBEHHOTO TMPOU3BOACTBA, TaK MU
arpocdepsl B 11€JI0OM UIMEHHO Ha MPUHIIUIIAX YCTOM-
YUBOTO PA3BUTHUSI, YTO JOJDKHO HAUTH 3aKpeTieHHue U
B JICUCTBYIOIIEM 3aKOHOAATEJIbCTBE.

B 3axkoHOnaTenscTBE YKpauHb! B OCTETHUE TO/IBI
MPEANPUHATHI OMPEICICHHBIC MOMBITKH OMPEICTUTh
MyTH 00ECTIEYeHUs] YCTOWIMBOTO Pa3BUTHSI CEITbCKO-
XO3HCTBEHHOT'O TPOU3BO/ICTBA U CEIBCKUX TEPPUTO-
puii. 3akoHoM Ykpauubsl oT 16 centsiopst 2014 rona
parudunuposano CornameHue 00 acCoIHaul Mex-
1y YKpauHOH, ¢ OJHOM CTOpOHBI, U EBponeiickum
Coro3om, ¢ apyroit ctoponsl [15]. Cratseit 404 nan-
Horo CornanieHus: MpeaycMOTPEHO COTPYAHUYECTBO
CTOPOH B cpepe CeITbCKOTO XO3SHCTBA ITyTeM CTHMY-
JIUPOBAHMSI COBPEMEHHOTO M YCTOWYHBOIO CEIbCKO-
XO3HCTBEHHOT'O MMPOU3BOCTBA, C YIETOM HEOOXOAU-
MOCTH 3alIUThl OKPYXaOIIE NPUPOAHON Cpeabl U
’KUBOTHBIX, B TOM YHUCJIE, TyTeM MPUMEHEHUS METO-
JIOB OpPraHN4YeCKOTo IPOU3BO/ICTBA.

[IpropuTETHBIMU HANPABICHUSIMH JIOCTHIKECHUS
cTparernyeckux ueneid comacHo CTpaTeruu pas-
BUTHUSI arpapHOr0 CEKTOpa SKOHOMHUKH Ha MEpPHOI
no 2020 ronma, yrBepknenHnoit Pacmopsnkennem Ka-
ounera MunuctpoB YkpauHsl oT 17 okrsa6psa 2013
rona [16], kpome mpounx, OBUIM MPOBO3IIIAIICHBI:
obecrieueHre KauecTBa W OE30MACHOCTH MUILIEBBIX
MIPO/IYKTOB; COBEPILIEHCTBOBAHUE CHUCTEMBI TOCYAap-
CTBEHHOTO KOHTpPOJISI B c(epe 3eMeIbHBIX OTHOIIE-
HUI; CTUMYJIMPOBAaHHE PALUOHAIBHOTO H A(dek-
TUBHOTO HCIIOJIb30BAHUS YKA3aHHBIX 3€MEJb, TTOBBI-
IIEHHE YPOBHS 3KOJIOTH3AIlUN CEbCKOXO3SHCTBEH-
HOTO 3eMIJICTIONB30BaHuUsl; 00ecIiedeHrue CTaOMIbHOM
CHUCTEMBI TOCYJapCTBEHHOW MOIEPKKH arpapHoOro
CEKTOpa, YCTAHOBJICHHE KPUTEPHUEB JOCTyIa K Ipd-
MO OIO/DKETHOHM TONJCPIKKE C YUYETOM COIHAIbHO-
SKOHOMMYECKON pPOJIM XO3AUCTB JJIA CEJIbCKUX TPO-
MaJl, COONIONCHUSI arpOdKOIOTUIECKUX TpeOOBaHUIA
u Jp.

Obecnieuenne OpraHU3alMOHHO-TIPAaBOBBIMH,
AYKOHOMHUKO-XO3SIICTBCHHBIMU, 9KOJIOTUYECKUMH,
WHQOPMAIIMOHHBIMHU, 00Pa30BaTEIbHO-BOCIUTATEIb-
HBIMH, OLUATBLHO-3TUYCCKUMH MEPaMH YCTOWINBO-
TO Pa3BUTHA CEIbCKOXO35MCTBEHHOTO MPOU3BO/ICTBA
MO3BOJIUT YBEIUYUTH OOBEMBI MPOU3BOACTBA TMPO-
IyKIIMA PacTCHUEBOJCTBA, >KMBOTHOBOJICTBA, aKBa-
KyJBTYpBI, JIECOBOJICTBA, TMOBBICUTH €€ KaueCTBO U
06e30MacHOCTh, a 3HAYHT, U €€ KOHKYpPEHTOCIOCO0-
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HOCTh KaK Ha BHYTPEHHEM, TaK M Ha MEXIyHapOa-
HOM ypoBHe. [IoBbIIEHNE KOHKYpPEHTOCIIOCOOHOCTH
MIPOAYKIINY HAITMOHAJIBHOTO CEJIHCKOX03sIICTBEHHOTO
MIPOM3BOJICTBA IyTeM MpeoOpa3oBaHUsA arpapHOro
CEKTOpa B BBICOKOA(MMEKTHBHBIN, KOHKYpPEHTOCIIO-
COOHBII Ha BHYTPEHHEM M BHEITHEM PBIHKAaX CEKTOP
9KOHOMHKH, KaK 1 00ecTedeHre Mpo0BOIbCTBEHHON
0e30macHOCTH YKpaWHBl TPOBO3MIANICHO OJHUMH
W3 CTPATErHYECKUX LieNeld TOCyJapCTBEHHOM arpap-
HOHM TIONIMTUKH HAmero rocymapctsa (cT. 2 3akoHa
VYkpauns! ot 18 okra6ps 2005 roma «O6 ocHoBax
rOCyJapCTBEHHOW arpapHOM MOJIMTUKYU HA IEPUO 10
2015 roma») [17]. Kpome TOro0, arpapHbIii CEKTOp SB-
JSieTCsl TIEPCIIEKTUBHOM c(hepoil MHBECTUPOBAHUS B
9KOHOMHUKY YKpauHbI, 4TO 00YCIIOBICHO PACTyIIUMH
CIPOCOM U IIeHaMH Ha MPOIOBOIHCTBHE HA MHPOBOM
PBIHKE I HEOOXOIMMOCTBIO 00€CTICYEHHSI TTPOIOBOIb-
CTBEHHOH 0€301aCHOCTH HAIIIETO TOCY/IapCTBa.

ObecrnieueHre yCTOMYNBOTO Pa3BUTHS CEITHCKOXO-
3sTICTBEHHOTO MTPOM3BOICTBA BKJIIOUAET CIIEMYIOIINE
COCTABIISIONIME: TIOBBINIEHHE KOHKYPEHTOCIIOC00-
HOCTH arpapHOro MPOM3BOACTBA; 00ECIIEUSHHNE KO-
HOMHUYECKOH A(P(EKTUBHOCTH; pa3BUTHE OpraHuye-
CKOTO CeJIbCKOX03HCTBEHHOTO TTPOU3BOJICTBA U JIPY-
TUX BUJIOB JKOJOTHYECKOTO MPEANPUHUMATENbCTBA
(TpOM3BOACTBO IKOJOTHYECKH YHUCTBIX MPOTYKTOB,
CPEZCTB 3aIIUTHI PACTEHUH; pabOTHI U YCIYTH TI0 pe-
KyJBTHBALIMU 1 BOCCTAHOBIICHUIO OKPYKAIOIIEH ITPH-
pPOIHOM cpenpl; OuoTexHonmoruu u T. 1.) [18, c. 22-
23]; BHEApPEHUE pecypcocOeperammmx, 0e30macHbIX,
9KOJOTHYECKH YHCTBIX TEXHOJOTHH IPOW3BOCTBA
CeJIbCKOX03AHCTBEHHON MPOAYKIINH, & TAKKE MEKIY-
HapOJHBIX CTAaHIAPTOB €€ 0e30IMaCHOCTH U KaueCTBa;
powu3BOICTBO OmoTorinBa u Jp. Ocolyro akTyalb-
HOCTB JUIsl YKpauHbI BCE 3TO IPHOOPETAET B yCIOBH-
SIX €BPOUHTETPAIINH.

[Ipu 3TOM, Kak BHIUTCS, pEIICHHE MPOOIEMBI
oOecrieueHus] yCTONYNBOTO PAa3BUTHSI CEITbCKOX03AM-
CTBEHHOT'O ITPOM3BOJICTBA U arpocdepsl B IIEJIOM Tpe-
OyeT KOMITJIEKCHOTO, CHCTEMHOTO TOIX0/Ia, MCIIONb-
30BaHUS COBOKYITHOCTH OPTaHM3allMOHHO-TIPABOBBIX,
9KOHOMHKO-XO3SIICTBEHHBIX, JKOJIOTHYECKUX, HH-
(hopMaIOHHBIX, 00Pa30BaTEIbHO-BOCIUTATEIIbHBIX,
COLIMAJIbHO-3TUYECKUX MEp, YTO JIOJDKHO HaWTH 3a-
kperuieHue B KoHUENUUM YCTOWYHMBOTO Pa3BUTHS
CeJIbCKOXO3AWCTBEHHOTO TPOM3BOJICTBA B YKpanHe
Ha iepuox 10 2030 roxa, a Takke B 3aKoHe YKpauHBI
«O0 yCcTOMYMBOM Pa3BUTHH CEIBCKUX TEPPUTOPHID
[19, c. 320]. IIpexae Bcero, B JaHHOM HOPMaTHBHO-
IIPaBOBOM aKT€ JOJKHBI HAWTH 3aKOHOATEIHLHOE 3a-
KpeIuieHne Ne(QUHUIIMH OCHOBHBIX MOHSTHH, TaKHX
Kak arpocdepa W yCTOWYHMBOE pa3BUTHE CEIBCKO-
XO34HCTBEHHOTO TPOM3BOACTBa. Kpome Toro, yka-
3aHHBIM 3aKOHOM JIOJDKHBI OBITh 3aJI0KE€HBI OCHOBBI
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MPaBOBOTO MeXaHU3Ma O0ECIeYeHHsT yCTOWYHUBOTO
pa3BuUTHS arpocdepsl U YIOBIECTBOPEHHS MOTPEO-
HOCTEH KaK HBIHEITHEeTO TIOKOJICHHS, TaK U OyTyIInX
MOKOJICHUH B €€ pecypcax.

BsiBoabl. ®opmynupoBanne AehUHUIMHA TaKoH
CHCTEMOOOPa3yIoIIel arpapHo-TIpaBOBON KaTeropuH,
KaKk «arpocdepa» IMO3BOIUT HE TOJIBKO OOOTaTHTh
arpapHO-TIPaBOBYIO JTOKTPUHY M 3aJIOKUTH PaIfo-
HaJBHYIO METOIOJIIOTUYECKYI0O OCHOBY TIOIXONIOB K
MMOHMMAaHUIO TIPEeIMETa arpapHOro 1mpasa, HO U OyzneT
CIO0COOCTBOBAThH MOBBIIICHUIO 3(PPEKTUBHOCTH TIpa-
BOBOI'0 PEryJUPOBaHUs OTHOLIEHUIN B MCCIEAYEMOMN
cthepe. Ilpu ycrmoBum 3akOHOmATEIHLHOTO ObecIede-
HUS YCTOMUYHMBOIO Pa3BUTHSI CEIbCKOXO35HCTBEHHOTO
MIPOM3BOJICTBA, arpocdepa Kak CUCTEMA, OOBEAMHSIIO-
masi TPOU3BOJICTBEHHYIO, COIMAIBHYIO M JKOJOTH-
YEeCKYI0 COCTABISIONINE, OOECHEYUT BO3MOKHOCTH
YIOBIETBOPATh PACTyIIHUE IMOTPEOHOCTH B TIPOJIO-
BOJILCTBMH B OPTAHUYHOM COYETAHNUHN C COXPAaHEHHEM
Y TIPHYMHOKEHHEM arpopecypcHOro MoTeHIrana, a
CJIeZIOBaTeNbHO, Oy/IeT CIOCOOCTBOBATD IOCTHKEHUIO
CTPATErMueCKUX LeJed roCylapCTBEHHOU arpapHoii
MOJINTUKHU YKPAUHBI.
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